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INTRODUCTION

With growth comes change. Many New Hampshire communities express in their
master plans the desire to grow or to reduce the tax rate while maintaining the com-
munity characteristics that distinguish one town from another and that identify with
the regional characteristics of New England. Master plans typically call for preserva-
tion of rural character, thriving downtowns, and a sustainable working landscape.
These quality of life issues depend on a healthy environment and a thriving econ-
omy.

Often, land use regulations fail to implement these goals.

The Department of Environmental Services (DES) established the Regional
Environmental Planning Program in 1998 to work with the nine regional planning
agencies on environmental planning projects. Recognizing the need for more com-
prehensive guidance on land use planning techniques, DES and the regional plan-
ning agencies decided to develop a handbook with model ordinances and guidance
on innovative land use regulations authorized in state law. For legal and planning
expertise, the New Hampshire Local Government Center and the New Hampshire
Oftfice of Energy and Planning were invited to participate on the editorial board.

The authors have written the guide with the New Hampshire Association of
Regional Planning Commission’s principles for good planning in mind. The plan-
ning principles are organized into four general categories:

1. Prosperity — that planning for economic development should be fully integrated
into the planning process.

2. Sustainability — that a central role of planning is to ensure the long term value
and sustainability of the environment that maintains choices for future genera-
tions.

3. Livability — that good planning principles should be applied to local decisions to
direct development in ways that maximize public benefit and contribute to the
quality of life.

4. Mobility — that to have prosperous and livable communities, we must have a
transportation system that provides for the safe and efficient movement of
people and goods, and livability.
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LEGAL AUTHORITY

In 1983, New Hampshire law authorized towns and cities to use innovative land use
controls to deal with complex planning issues. While RSA 674:21 listed a number of
techniques, little guidance has been available to help planning boards, citizens, and
developers figure out how to use them. The law gives municipalities a great deal of
power to adopt and administer — and even require — innovative land use controls; we
selected the most relevant techniques for this handbook.

Municipal planning boards and staff should be mindful of the legal requirement to
have a basis for zoning ordinances in the master plan, as required by RSA 674:18.
Some of the techniques recommended in the handbook are best implemented through
subdivision and site plan review regulations. State law grants planning boards author-
ity to enact subdivision and site plan review regulations that require innovative land
use controls when supported by the master plan (RSA 674:36 and 674:44).

When crafting innovative land use controls, municipalities should consider the dif-
ferent ramifications of adopting zoning ordinances versus subdivision and site plan
review regulations. Zoning ordinances are adopted by the local legislative body —
town meeting in most towns and town council in some towns, and city council, or
board of mayor and aldermen in cities — while subdivision and site plan review regu-
lations are adopted by the planning board.

Granting relief from specific requirements also differs substantially between zoning
ordinances and subdivision and site plan review regulations.

State law empowers the zoning board of adjustment to grant variances where literal

interpretation of the ordinance will result in unnecessary hardship and where certain
other criteria are satisfied. For subdivision and site plan review, power to grant waivers
is vested in the planning board where strict conformity would pose unnecessary hard-
ship, provided such waiver provisions are included in the planning board’s regulations.

An important legal provision applicable to innovative land use controls is that
administration of the ordinance, including the granting of conditional or special use
permits, can be granted to the planning board, board of selectmen, zoning board of
adjustment, or such other person or board as the ordinance may designate. If
administration is not vested in the planning board, any proposal submitted under
the ordinance or regulation shall be reviewed by the planning board prior to final
consideration by the administrator. In such a case, the planning board provides its
comments on the proposal in writing and the administrator shall, to the extent that
the planning board’s comments are not directly incorporated into its decision, set
forth its findings and decisions on the planning board’s comments.

Another important legal distinction regarding innovative land use controls is that
where administration of the ordinance is delegated to the planning board, as is typi-
cal, decisions of the planning board cannot be appealed to the zoning board of
adjustment, but may be appealed to the superior court (RSA 676:5, III).

PURPOSE AND USE OF THE HANDBOOK

The purpose of the handbook is to offer sound technical advice about innovative land
use techniques, including model ordinances and regulations. Municipalities are

www.des.nh.gov/organization/divisions/water/wmb/repp
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encouraged to seek the advice of legal council prior to adopting land use regulations
and to contact their regional planning agency for technical assistance.

The handbook is intended as a reference manual to which users can turn for informa-
tion on any topic without having to read through the entire manual. Each chapter is

written with the same outline to facilitate ease of use.

The model ordinances and regulations include explanatory notes and provide guid-
ance where planning boards may wish to consider alternatives for regulatory language.

Since planning models are dynamic, it is expected that the model ordinances in this guide
will be updated continuously. While the printed version of the guide will not be updated
frequently, the most current versions of the models will be available on the DES web site.
Please refer to www.des.nh.gov/repp for the most current version of the models.

GROWTH IN NEW HAMPSHIRE

From 1960 to 2004, New Hampshire’s population more than doubled from about
600,000 to over 1.3 million people. Today, New Hampshire grows by about 17,500 new

residents and adds about 9,900 new jobs each year. (U.S. Census,
OEP, Bartlett)!,2 This translates to about 7,100 new households
per year, about 14,000 additional vehicles on our roadways, and
many new and expanded commercial, industrial, and retail busi-
nesses to serve our growing population.3:* New Hampshire’s popu-
lation is expected to top 1.6 million residents by 2025.

POPULATION 1960-2004

COUNTY —
1960 w2004 |

450,000
400,000
350,000
300,000
250,000
200,000
150,000
100,000

50,000 -+

New Hampshire’s population is not only growing — it is spread-
ing out. We are losing our traditional pattern of development of
densely developed city and town centers separated by wide, open,
undeveloped spaces. In 1960, half of our population was concen-
trated in our 12 largest cities. In 2003, half of the state’s popula-
tion was spread between 23 of the largest cities and towns.> From
1990 to 2004, New Hampshire’s smaller communities grew more
than twice as fast as the largest cities and towns.® In addition,
more development is occurring in the rural areas between the
city and town centers. Every year, many more large parcels of
land are sub-divided into two and three acre lots for new homes

www.des.nh.gov/organization/divisions/water/wmb/repp

1 Annual population growth estimated based on
population change from 2000 to 2004. 2000 pop-
ulation data from US Census. 2004 population
estimate from 2004 Population Estimates of New
Hampshire Cities and Towns, New Hampshire
Office of Energy and Planning, July 2005.

2 New Hampshire Employment Security, Economic
and Labor Market Information Bureau, email from
Peter Bartlett, Economist, January 10, 2006.

3 Annual growth in number of households estimated
based on change in number of households from
2000 to 2004 from 2004 Household Estimates for
New Hampshire Cities and Towns, New Hampshire
Office of Energy and Planning, March 2005.

4 Number of additional vehicles estimated based on
US Census statistic for average number of vehicles

per household for New Hampshire.

5 Achieving Smart Growth in New Hampshire, New
Hampshire Office of State Planning, April 2003.

6 From 1990 to 2004, communities that had popula-
tions of less than 10,000 in 1990 grew by 23.3%,
while the 10 largest cities and towns (with popula-
tion of greater than 20,000 in 1990) grew by 10.3%,
based on population data from US Census for 1990
and 2000 and population estimates from New

Hampshire’s Office of Energy and Planning for 2004.
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and more commercial and retail development appears along the

7 Community Rules: A New England Guide to major roadways connecting communities.

Smart Growth Strategies. Conservation Law

Foundation and Vermont Forum on Sprawl.

As a result of the sprawling nature of the new growth and devel-
opment, New Hampshire is consuming increasing amounts of

8 A Handbook on Sprawl and Smart Growth land for development. In ten case study towns examined in
Choices for Southern New Hampshire “Managing Growth in New Hampshire: Changes and
Communities, Southern New Hampshire Challenges” (Managing Growth), a report prepared by the then
Planning Commission, August 2002. Office of State Planning (OSP) and the Growth Management

Advisory Committee in 2000, population grew by 71 percent

INTRODUCTION

from 1974 to 1992, while the amount of developed land
increased 137 percent. The results of the Managing Growth analysis are confirmed
by more recent data from the Natural Resource Conservation Service (NRCS) and
Southern New Hampshire Planning Commission. Based on land cover data pro-
duced by the NRCS from satellite imagery and data from the U.S. Census, New
Hampshire’s population increased by 35 percent from 1980 to 2000, while the
amount of developed land statewide increased by about 56 percent.” The Southern
New Hampshire Planning Commission found that, in their region, population
increased by 25.6 percent from 1986 to 2000, while residential land use increased by
58 percent and commercial land use increased by 76.8 percent.8

WHY IS GROWTH AND THE PATTERN OF GROWTH
IMPORTANT FOR NEW HAMPSHIRE?

While economic growth and development present opportunities for our state, they
also place additional burdens on our communities and our natural resources.
Specifically, poorly managed growth leads to the following types of consequences:

¢ Economic: increased costs for road maintenance, infrastructure expansion,
public services (such as plowing), and schools, higher public and private auto-
mobile maintenance and fuel costs, higher housing costs, and reduced ability
to attract new businesses.

¢ Environment: degradation of air and water quality, deforestation and forest frag-
mentation, increased impervious cover and greater polluted runoff, loss of wildlife
habitat, loss of agricultural land, loss of open space, and loss of scenic vistas.

¢ Social: loss of sense of community, increased traffic congestion, disrupted
social networks with fewer opportunities to connect with neighbors, loss of
intergenerational contact, lack of housing options, lack of transportation
options, reduced walkability, lower levels of exercise, loss of time spent on
community activities and with families, lower levels of participation in civic
life, loss of rural character, and loss of rural culture.

In producing their report on Managing Growth, the Office of State Planning com-
pared recent growth trends and land development patterns against the master plans
of several towns and concluded that current planning and zoning approaches do not
provide the type and pattern of growth and development desired by communities.
Techniques to improve the design of new development and curtail the sprawling
pattern of recent growth are needed to reduce the potential negative impacts of
growth and produce development that is consistent with a community’s vision.

www.des.nh.gov/organization/divisions/water/wmb/repp
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Recent public meetings and surveys have confirmed that many communities want to
grow compactly in areas of traditional development that have nearby access to unde-
veloped lands. The public also wants new approaches to managing growth to reduce
the potential negative effects of growth discussed above. The techniques discussed
here can help to meet these needs.

This guidance seeks to provide information on several techniques available to com-
munities that wish to redirect future growth in their communities to enhance exist-
ing developed areas, create new areas of focused development in appropriate
locations, and reduce development pressures on important natural systems and
undeveloped lands. There are broader approaches that can be used to redirect
development at the community or regional level, such as village development,
transit-oriented development, growth boundaries, infill development, transfer of
development, and conservation or open space zoning, as well as site-specific
approaches that can minimize the impact of developing an individual parcel, such
as conservation subdivision design, minimum impact development standards, access
management, and comprehensive water resource protection requirements.

These techniques, used as a whole or individually, can help communities grow in a
way that is more consistent with their stated vision and more protective of the
resources and community character that are so important to every New Hampshire
community.

Suggestions for Where to Apply Different Zoning and Regulatory Techniques

TRANSIT-ORIENTED
DEVELOPMENT

LOWER DENSITY

URBAN/TOWN
DEVELOPMENT

RURAL TO WILD

WILDERNESS
AREA

STATEWIDE

Liveable, Walkable
Community

Transfer of Development
Rights (receive)

Dark Skies
Lighting

Growth Boundary

Stormwater

Landscaping Standards

Management

Infill Development

Energy Efficient
Development

Inclusionary Housing

Erosion and
Sediment Control

Access Management

-
RESIDENTIAL AREAS AREAS
4
4
4
4
4
4
4

Village Plan Alternative

Conservation Design
Subdivision

Wildlife Habitat
Management

Feature-Based Density

Steep Slopes and
Ridgelines

Agricultural Incentives

Lot Size Averaging

SSSXXSXKKN

Transfer of Development
Rights (send)

www.des.nh.gov/organization/divisions/water/wmb/repp
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Wetlands
Protection
Protection

Floodplain
Zoning
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Density Transfer Credit

BACKGROUND AND PURPOSE

INTRODUCTION

Many, perhaps most, communities in New Hampshire have
master plans that advocate protecting natural resources and
important conservation lands, preserving open space, saving what
is left of their rural character and working landscapes and

preventing sprawl. These are core values for most communities. Yet despite the best
of intentions, most existing zoning ordinances, no matter how well crafted, will not
achieve these goals. On the contrary, communities, especially in southern New
Hampshire, who 30 years ago thought they had protected themselves from excessive
development by adopting low density development requirements, have found instead
that these policies have resulted in a kind of hypersprawl. Density is relatively low
(e.g., 1 to 3 acres per unit) but development, especially residential development, is
occurring everywhere that land is available and buildable. Such policies, where
applied town-wide, have unwittingly encouraged sprawl by spreading development
across the landscape and increasing the amount of land “consumed” for each unit of
development. Conventional zoning tools as applied in most New Hampshire
communities are not designed to prevent development from occurring on land that is
physically suitable to support it, even though that may be the community’s objective.

At its essence, zoning is the legal framework used to direct the type, density, and
location of land use in a community, but it is limited in its ability to prevent all
development from a site. In rapidly growing areas like southern New Hampshire,
virtually all buildable land has inherent development value. Since zoning ordinances

must permit at least some reasonable economic use of land,
which today usually means development of some kind, it is
reasonable to expect that so long as our regional economy
continues to grow, all developable land that is not protected by
easement or purchase will eventually be developed.

Under conventional zoning, the only sure way to permanently
protect land from development is to acquire it—and increasingly
that means buying it. Yet it is unrealistic to expect that sufficient
public funds will ever be available to acquire all the land in any
community that should remain undeveloped.' Even if the

RELATED TOOLS

e Conservation Subdivision
* Village Plan Alternative
e Lot Size Averaging

e Steep Slope and Ridgeline Protection

! For example, The Land Conservation Plan for

Coastal Watersheds (NHEP/NHCP, 2006) identified
190,400 acres (34%) of land in the coastal water-
sheds that provide essential habitat and/or ecologi-
cal services and that should not be developed. Less
than a quarter of that area is protected today. It is
unlikely that much of the balance, some 150,000
acres, will be protected through conventional public

or private conservation efforts alone.
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funding were available, acquiring large fractions of the remaining developable land
would dramatically bid up land prices and cause other harmful consequences. High
land prices would worsen housing affordability problems and increase the cost of
conservation acquisitions to unsupportable levels.

The concept of transferring development rights and the density transfer credit
was devised several decades ago as a potential solution to the problem of preventing
or discouraging development in places where it is physically feasible, but undesirable
for one or more reasons. While it has met with only partial success as a zoning
technique, recent variations show promise in overcoming the common barriers that
have prevented more widespread use. The model presented here is based on one of
those variations.

TRANSFER OF DEVELOPMENT RIGHTS EXPLAINED

Simply stated, transfer of development rights (I'DR) is a zoning technique used to
redirect future development potential from one location to another in a way that is fair
and equitable to the landowners involved, and one that supports community
development, planning and conservation goals. TDR programs allow for the
development value associated with one property to be sold and removed from that
property and bought and added to another. In so doing, TDR creates and uses market
incentives to stimulate the voluntary redirection of development away from the places
a community wants to save and to the places where it wants to grow (Pruetz 2003). It
does so without necessitating expenditure of public funds in the acquisition.

TDR programs are not intended to control the amount of growth in a community,
but rather to direct where and at what density that growth occurs. In addition,
"TDR avoids the consequences (and criticism) of bidding up land and housing prices
due to scarcity caused by a “conservation only” strategy, because additional
development opportunities are created to offset the development rights removed
from the areas to be conserved. As more fully explained below, the term density
transfer credits (D'T'C) is a specialized and greatly simplified variation of the
conventional transfer of development rights concept.

Conventional TDR requires the establishment of sending zones or areas and
receiving zones or areas, and relies on an active real estate market with sufficient
growth to stimulate the sale and transfer of development credits. Sending zones are
the land areas the community seeks to protect from development, e.g., conservation
lands, agricultural lands, water supply protection lands, critical habitat, etc.
Receiving zones are the areas where the community wants to grow—such as village
or town centers (new or old), special development districts, established residential
areas capable of accepting “in-fill” development, etc. Ideally, receiving areas are
places with supportive infrastructure already in place (roads, public water and/or
sewer), and perhaps close to employment centers and municipal services such as
schools, community services and public transportation.

Zoning in the receiving areas is modified with the establishment of a TDR program
to allow for an additional development increment or bonus that can only be accessed by
purchasing a development credit from land, or intermediary “bank,” located in the sending
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FIGURE 1.1.1
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area. Proceeds from the sale of development credits is used to purchase permanent
deed restrictions or conservation easements in the sending area.

While simple enough in concept, conventional TDR programs have proven to be
too logistically complex to achieve widespread adoption, especially in smaller
communities where arguably they can do the most good. There are at least five
important barriers:

1. The pre-designation of sending and receiving zones requires considerable
upfront planning and may engender opposition on both ends—by residents in
receiving areas who want no additional development in their neighborhoods, and
by sending area landowners who perceive that their right to develop will be
diminished or hampered.

2. They require the development of a real estate “market” and related mechanisms
for the buying and selling of transfer credits.

3. They are considered new and unproven in most areas, and few applicable models
and examples exist.

4. They are perceived as viable only in communities that have areas serviced by
public sewer and/or water systems.

5. They add complexity to the administration of the subdivision and site plan
review process.

In addition to these, a more general challenge is developing sufficient understanding
of the local real estate market to “price” development credits correctly so that they
are both attractive to developers to buy, i.e., they will be profitable to use, and yet
generate sufficient benefits to the community, i.e., funds to buy the offsetting
conservation easements. Achieving the right balance will likely require both expert
advice and some trial and error. What’s more, the “right” price for density credits
will differ from one area of the state to another and by type of development, e.g.,
multi-family vs. single family.
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These challenges are real, but not insurmountable. With close to 50 years of sprawl
to draw upon in our collective experience, it can be reasonably asserted that some
form of successful development rights transfer will be a necessary component of
zoning in any growing community that is serious about protecting a significant
portion of its remaining undeveloped land for open space and conservation
purposes, while creating a more compact development pattern elsewhere.

HISTORY

The concept of TDR evolved in the mid-1960s and the first transfer of development
rights mechanism appeared in the New York City Landmark Preservation Law in
1968. There it was used not as a mechanism to protect open space, but to protect
historic landmarks from demolition and redevelopment by allowing their owners the
option of transferring unused development density rights to adjacent properties,
usually in the form of “air” rights or the ability to build higher, as illustrated in
Figure 1.1.2. Since then, nearly 200 TDR programs and variants have been adopted
across the country. The most well known and successful TDR programs focused on
the preservation of unique or highly valued resources such as in Calvert and
Montgomery counties, Md., through which over 50,000 acres of farmland has been
preserved to date; the California Coastal Commission TDR program, which focuses
on reducing the number of substandard lots in the coastal zone; the New Jersey
Pinelands TDR, which has protected over 30,000 acres of pine barrens; and the
Tahoe Regional Planning Commission TDR, program which transfers development
away from sensitive shoreland (Pruetz, 2003). The most successful and well known
TDRs have been regional in scale; however, a number of successful local municipal
TDR programs exist as well.

Little Used in New England

Adoption of TDR has been a slow process in New England. This is likely attributed
to the barriers listed above, as well as the fact that land use control is retained at the
town level, rather than county or regional level, where market and administrative
barriers to TDR are harder to overcome. Nationwide, the most successful uses of
conventional TDR have been limited to communities, counties, or regions of
sufficient size and real estate market activity to allow the relatively free trading of
development rights. In smaller markets, such as at a town level, the probability that
a developer will find available sending property with which to trade or transfer
development rights is low and so the market demand is harder to establish.

Renewed Interest and New Models

Despite the inherent challenges, there has been a renewed interest in density
transfer zoning provisions in New England. As of 2002, at least 17 are in place,
including five in Massachusetts, three in Vermont, two in Maine, and one in
Connecticut, (Pruetz, 2003). At least two communities in New Hampshire (Lee and
Dover) have density transfer provisions in their zoning ordinances. Several others
are known to be actively working on implementing some form of TDR.

Equally important to this renewed interest is the development of new simplified
approaches to TDR which overcome or lessen the barriers that have prevented its
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FIGURE 1.1.2 New York City Landmark Preservation Law
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widespread adoption in the past. Most notable was the creation in 2000 of a first-of-
its-kind TDR program in the town of Berthoud, Colo. (population 4,800) that does
not involve identifying fixed “receiving” zones and allows the use of a fee as the
density transfer mechanism. This important innovation has lowered the barrier for
enacting TDR in smaller communities and is the basis of the model ordinance
contained in this guidebook.

APPROPRIATE CIRCUMSTANCES
AND CONTEXT FOR USE

GENERAL APPLICABILITY

Density transfer ordinances are potentially useful in any New Hampshire
community that seeks to preserve important natural or cultural resources and has
done the necessary planning to support its use. In concept, transfer of development
right ordinances or as the newer approaches are more commonly called, “density
transfer credit” ordinances, are adaptable to a wide variety of circumstances and
objectives. Appropriate circumstances can range from an urban community wishing
to preserve historic sites under pressure for redevelopment, to a growing suburban
community wishing to displace future highway commercial “strip” development to a
more centralized node or downtown area, to a small town seeking to preserve open
space while promoting the creation or expansion of a village or town center.

For the purposes of this guidebook, the use of the model density transfer ordinance
will consider residential development only and focus on circumstances where land
conservation and the creation of higher density neighborhood or village
development are the principle objectives. This is the type of application where
density transfers have been most commonly and successfully used in the past and
where the greatest interest in them in New Hampshire appears to exist. It should be
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noted however, that density transfer can also work with commercial and industrial
development as well, as have been successfully done in Dover.

ELEMENTS FOR SUCCESS

In the book Beyond Takings and Givings the author surveys 142 existing TDR
programs and ordinances in use across the country. Of these, only 20 are considered
by the author to be highly successful in terms of density transfers achieved; nearly 50
more were moderately successful and the remainder—about half of those surveyed—
have not been used successfully at all, even though many have been in place for a
decade or more. Given this poor track record it is especially important to focus some
attention on the conditions and prerequisites that can yield success (Pruetz, 2003).

Fortunately, the prerequisites for implementing a density transfer credit style
ordinance are significantly less than for a conventional TDR program, and more
appropriate and workable for smaller New Hampshire communities. Nevertheless, a
number of prerequisites do exist. Specifically, a town will need to update its master
plan to support the density transfer concept, identify areas appropriate for increased
and decreased densities, establish an appropriate value for density credits, setup a non-
lapsing local account for the density credit fees, and ensure the administrative capacity
and knowledge to properly administer the ordinance. None of these requirements place
the use of density transfers out of reach of the typical New Hampshire community. Technical
assistance may be required to update the master plan and prepare an ordinance, but
the administration of the ordinance is no more complex, and probably less so, than
most growth management and impact fee ordinances. The remainder of this section
explains the prerequisites identified, and how they may be addressed.

1. Master Plan

"To successfully use and support a density transfer credit (DTC) program, a
community must have (or update accordingly) a master plan that articulates and
supports the objective of transferring future development density from areas
containing natural resources that should be conserved to areas where additional
development can be accommodated. Ideally, the master plan would identify specific
sending and receiving zones, but at a minimum, would specify the conditions and
criteria that qualify specific types of land suitable for increased or decreased density
and identify generally the areas that meet these criteria. To support the DTC form
of TDR it is only necessary to generally identify the areas in the community where
increased and decreased development density would be appropriate and desirable. It
is also important that the master plan articulate the public purposes that will be
served by offering the transfer of future development.

2. Identification of Conservation Areas (Sending Areas)

Many communities in New Hampshire that have developed natural resouces
inventories (NRIs) have already taken the first steps in identifying appropriate areas
for reduced development density. NRIs identify areas of the community as having
important resource values for purposes such as water supply protection, flood storage,
habitat protection and even carbon sequestration. They can serve as a solid foundation
for identifying the sending areas of the D'T'C ordinance. Often these areas will be
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synonymous with conservation or resource protection areas identified in conservation
and open space plans. A local open space or conservation plan, which may be adopted
as part of the master plan, typically identifies parcels or groups of parcels that the
community has declared are in its long term interest to conserve. If the town has such
a plan, that will be a good starting point for identifying the areas where future
development should be avoided, and thus for defining its sending area(s).

In addition to local conservation plans, many towns in New Hamsphsire have access
to larger scale resource inventories and analysis that can be used to identify sending
area conservation lands. For example, the state Wildlife Action Plan (WAP) has
provided resource co-occurrence mapping for all areas of the state showing the area
with high value wildlife habitat (NH Fish and Game 2005). Such areas correlate
well with other local resource protection values, such as open space, shoreland,
wetland, watershed, floodplain and aquifer protection.

A more detailed regional conservation plan has been developed covering the 42
communities within the coastal watersheds (eastern Rockingham and Strafford
counties), which includes extensive resource co-occurance mapping and
identification of 75 “core” and “supporting” conservation areas representing the
most important lands and ecological systems to retain for conserving living
resources and water quality (The Nature Conservancy 2006). A similar plan exists in
the southwest region covering the 27 communities in the Asheulot River Watershed
(The Nature Conservancy 2004). In addition, the 26 communities in the NHDOT’
I-93 Community Technical Administrative Program (CTAP), have access to regional
scale “natural service network” (NSN) maps prepared by the Jordan Institute and
the UNH Center for Complex Systems Research, which show individual and co-
occurances of water supply, flood protection, and agricultural resources.

Any of these resources together with existing local conservation plans and resource
analyses can form a good basis for identifying DTC sending areas—where density
transfer fees would be used to acquire conservation easements.

3. Identification of Areas Appropriate for Increased Density

Finding locations in a community where increased density is to be permitted may be
the most challenging part of implementing a TDR or DTC ordinance. Depending
on how much additional development is allowed and what exists to start with,
residents in these areas may resist the change, especially if it appears that other parts
of the community are benefiting at their expense. Several strategies may be
considered; they are not mutually exclusive.

a. Density Increase by “Petition” or Permit: One approach, and the one adopted
in the model ordinance included in this chapter, is to allow for an incremental
density increase in all residential development zones (except for those identified
as sending areas). The increased density would be initiated by a request or
petition from a developer during the plan review process and subject to
conditional review and approval. With this approach, the additional density is not
given by right, but by condition based on circumstances and an established set of
criteria and is evaluated on a case by case basis. Thus, the decision about
additional density in each zone is not provided “by right” or decided ahead of
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time in the zoning ordinance, but defered to the planning board to be decided in
each case. The form of density increase could vary as well. For example, in a
downtown or town center district, it may be most appropriate to allow both
increased building height and lot coverage as the format for gaining density. In a
moderate density residential zone with sewer and water, allowing medium scale
multi-family development where none is permitted may be appropriate. In a low
density residential area where houses rely on on-site septic systems, a modest
density increase—perhaps 30 percent or 50 percent—depending on the starting
minimum lot size site conditions, might be appropriate. The “by petition”
approach avoids the need to rezone areas as receiving or “upzoned” areas and
allows the planning board to control the outcome. It has the disadvantage of
placing the burden for these decisions solely on the planning board, and makes
for an uncertain outcome for the developer.

b. New Town Center or Village Zone: Another, very different, approach is to
create an entirely new district where significantly increased zoning densities are
permitted. A clear example of this is establishing a new or expanded town center
or village district. This approach has the advantage of tracking the “upzoned”
area to one where increased density is essential to the objective of establishing the
zone. Disadvantages are that more upfront planning work is required to identify
locations for a new zone and to achieve consensus in the community about its
designation, especially from existing residents in the proposed district.

c. Brownfields Redevelopment: Brownfields, previously contaminated sites that
have potential for remediation and redevelopment, present a natural opportunity
for increased density and can further the “win-win” that characterizes brownfields
development in general. Even if the new development is non-residential, the
added value to the developer from increased density can be captured as a density
credit and used in the conservation areas.

d. Sewer and Water Districts: A straight forward approach is to establish increases
in existing development density within existing (or planned) sewer and water
districts, where higher desnities are most easily supported. Such districts may
already be developed as much as is desired by the community, while others may
be developed only in limited sections and have opportunities for greater density.
Strategic extensions of sewer and water lines into areas where increased density is
desired can work well with this approach.

The decision of where to “up zone” needs to be approached in the context of a
successful and open planning process. The rationale and the approach should be
documented in the future land use section of the master plan.

As indicated, the strategy in the model provided here is most similar to that
described above—by petition or permit—and was chosen for two reasons: it is easier
to establish and allows for small increments of increased density to be captured in
most, if not all residential zones. Any community that is contemplating the adoption
of a density transfer ordinance should be mindful of zoning amendment proposals
not connected to a DTC that would have the effect of increased development
density from existing standards. They present an opportunty to generate density
transfer credits that will be lost if put in place before a D'T'C ordinance exists.
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4. Defining the Transfer Mechanism

Density transfer ordinances must specify how the density credit is moved from sending
to receiving areas. In many versions of TDR, developers must obtain certificates of
density credits in order to build at higher densities in the receiving area. The credits
are issued by the community in exchange for conservation easements on land in the
sending area obtained by the developer. The developer is responsible for obtaining the
easements on which the credits are issued. Since this exchange has to be accomplished
upfront, this often discourages the use of TDR. It takes time, and furthermore
assumes that conservation easements are readily obtainable. This is often viewed as
the key barrier to the more widespead use of TDR provisions that are in place.

The approach used for the model in this guidebook uses a novel approach pioneered
by the town of Berthoud, Colo., to address the problem by which the community
accepts a density transfer fee in place of the actual conservation easements. The fee is
used to purchase the easements, either at that point or at a later time. By “monetizing”
the transfer mechanism, ease and speed in the transaction is provided to the developer
and flexibility is provided to the community. For the developer, the fee approach
removes the uncertainty and delay involved with finding willing landowners in the
sending area with whom to negotiate conservation easements. For the community, it
provides more opportunity for choice in selecting which conservation lands to acquire,
and when. The community could also pool multiple transfer fees over time and
make larger, more strategic acqusitions when conditions are right. It could also
allow them to leverage density fees with other acquistion grant sources such as state
or federal land protection programs, or partner with regional land trusts.

The clear benefits from this approach do come with a down side: the community is
not actually receiving a known amount of conservation land for the density credit
given. Rather it is receiving the money to buy it. There is a risk that the amount of
land that can ultimately be negotiated for the fee in hand will be less than what is
expected for the density credits given. This risk can be controlled by setting the cost
of density credits appropriately, and by understanding what conservation easements
on the lands being sought will, on average, cost to acquire.

5. Market Analysis: Establishing the Value of Density Credits

Properly setting the value of density credits is critical to a well functioning density
transfer ordinance. It is not necessarily easy to do, and may require outside
expertise. As previously explained, the value of credits must be low enough to
generate interest from developers, but high enough to result in the protection of
appropriate and proportionate amounts of land in the conservation or sending areas.

A fair transfer fee will vary according to several factors:

Strength of the local real estate market: The more robust the market, the more
“in demand” the credits will be and the higher their value.

Type of development: The value of the credit will need to vary with the value of
the development on which they are used. Considering that the fees will be used to
buy the right to develop additional units, the fees must be proportionate to the

expected market value of those units. For example, the fee per additional unit for a
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multifamily condominium development will ordinarily be lower than for an
additional detached single family house.

Change over time: The density fee will need to be adjusted over time to account
for changes in prices of land and house.

Degree of incentive: As a matter of local policy, the value or cost of a density
credit can also vary by the degree of incentive the community wants to place on
their use. If priced so high as to capture all of the value of the increased density (i.e.,
the full value of an additional building “right”) there may be no financial advantage
to the developer and no use of the TDR. A community that wants to see active use
of denstiy transfers will price them to ensure they are profitable. Some trial and
error is likely needed to find the right balance.

Because of these variables, it is highly recommended that a community planning to
implement a density transfer ordinance undertake a real estate market analysis
(REMA). A REMA will help calibrate the proper prices for density credits, gauge
the market strength in the community and estimate the average amount of
conserved land that would be achievable per credit sold. This appraisal should be
undertaken prior to the enactment of the ordinance and setting of the fees. In
addition, communities are advised to include a provision in the ordinance or
administrative regulations allowing the planning board to obtain an opinion of value
appraisal as needed in the review of a density transfer proposal.

6. Density Transfer Fund

In order to hold and accumulate density tranfer fees, communities must have in
place a non-lapsing municipal fund established (or useable) for this purpose. The
Conservation Fund, as enabled by RSA 36-A:5, is already established in many New
Hampshire communities and can be used for this purpose to the extent that the
density transfer fees are for the acquisiton of conservation lands.

The conservation fund, by statute, is placed under the control of the conservation
commission and may legally be used to carry out other obligations of the commision
in addition to land acquisiton. In some towns this may create a concern that the
transfer fees might not always be used as intended by the ordinance. To address this,
it may be advisable to include language in the ordinance to require the town
treasurer, who administers the account, to account for density transfer fees separately,
essentially creating a Density Transfer Account within the Conservation Fund, and to
stipulate that the fund be used only for land acquisition in the “sending” conservation
areas. Alternatively, the community could seek to establish a wholly separate density
transfer fund once authorized. Legal opinions differ as to whether towns are allowed
to do this under existing statutes, or whether specific enabling law is needed. With
either approach communities are strongly advised to seek the advice of their legal
counsel and consent from the NH Department of Revenue Administration.

7. Administrative Capacity

The use of the density fee approach simplifies the administrative requirement of a
density transfer ordinance in comparison to the conventional forms but it still
carries some administrative burden. At a minimum, additional development
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checklist items are needed to determine eligibility; accounting procedures will need
to be established to ensure that correct density credits are applied and fees are paid;
the added density right will need to be recorded on the subdivision plan or site plan;
and that the process exists to periodically review and adjust the density transfer fee
structure. Once established, however, these are little more burdensome than many

common ordinances in wide use in New Hampshire.

The model ordinance assesses the density transfer fee at the time of the issuance of
the building permit. The fee is averaged across all lots in the approved development,
rather than being applied to only the lots or units added from the density credit.
This has the advantage of reducing up-front costs for using density transfers to the
developer (again, the purpose being to encourage their use), but this approach does
place the responsibility on the municipality to ensure that the fees are collected
when the building permit is issued—even if the lots change ownership prior to
construction. Thus it would be important to include appropriate notations on the

subdivision plans that include density transfers.

The model ordinance also requires the planning board to periodically review and
update the density transfer fee schedule. Further, it would be advisable for planning
boards to track the amount of land conserved using the density transfer fee to
determine to what extent the amount of land conserved is balancing the additional

housing units permitted by the density transfer.

8. Market Conditions

The prerequisites and conditions discussed in this section to this
point involve preparations that a community at its discretion can
undertake and control. Market conditions are a different matter,
yet equally important for successful implementation. Specifically,
there must be sufficient demand for new housing development
overall and adequate opportunity and demand for development of
the type and in the areas where density credits can be used. For
most New Hampshire communties, and especially in the southern
tier of the state, the demand for new housing development is
generally met. In recent decades New Hamsphire has
experienced greater growth pressures than other New England
states and is likely to continue, especially if a greater choice in
housing types and prices are offered. In addition, it appears that
the trend in community development here and elsewhere is
toward traditional neighborhoods and village development, as
well as other forms of higher density development. This trend
will create real opportunities for using density transfers.

To the extent that market conditions limit density transfer
ordinances from taking hold here, it will be because they are
shunned by developers as offering insufficient advantage to
offset added time and complexity. Yet as the most easily
developable land is depleted in New Hampshire, there will be
more opportunity for infill and higher density development than
of the conventional form.
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STEPS FOR ENACTING A
DENSITY TRANSFER ORDINANCE

1.

&

Update the master plan to incorporate informa-
tion and outreach supportive of the concept
and public purpose for affecting density trans-
fers; and broadly identifying the area where
densities should be lowered and raised.

Identify sending areas (conservation areas)
where density transfer fees will be used to

acquire conservation easements.

Identify receiving zones where density increases
of varying degrees are feasible and appropriate,
and establish conditions under which higher
densities will be allowed.

Conduct real estate market analysis to establish
the value(s) of density credits.

Prepare a density transfer ordinance and
educate the public.

Establish a density transfer fund or town con-
servation fund to hold density transfer fees until
used to buy development rights and related
accounting procedures for tracking the use of
the fees.
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LEGAL BASIS AND CONSIDERATIONS
FOR NEW HAMPSHIRE

LEGAL FRAMEWORK

The legal framework for density transfer ordinances is based on the convergence of
three legal concepts: 1) the ability of government to regulate and limit the extent
(including density) of development on a property for a valid public purpose, like
protecting public water supply lands; 2) the common legal convention that property
rights are made up of a bundle of different rights, which are severable from one
another, e.g., air rights, mineral rights, rights-of-way, water rights, and use rights;
and 3) the ability to establish an exchange of such rights through a contractual
arrangement, i.e., established in the zoning ordinance. The three come together in a
TDR ordinance in that the government (town or city) varies allowable development
density in different areas of the community; allows a density right to be severed
from sending property and added to receiving property; and finally, regulates the
transfer through a form of zoning contract established in its ordinance.

As a zoning ordinance, the authority to adopt a TDR system is derived from statute
to regulate land use to protect public health, safety and welfare. Approximately 50
percent of the states in the nation, including New Hampshire, have specific statutes
that enable density transfer ordinances in their planning enabling statutes, while in
others the statutory basis falls back on general zoning.

STATUTORY AUTHORITY IN NEW HAMPSHIRE

New Hampshire’s innovative zoning statute, RSA 674:21(d), Innovative Land Use
Controls, includes the “transfer of density and development rights” as one of the
controls that is specifically enabled in state law. As with most of the listed techniqes
in the innovative land use statute, no specific definition, description or limitations
are provided to define how the technique should be used. Standard requirements
applicable to all of the innovative land use controls may be established however, they
must be supported by the master plan and must contain standards for their
administration. The statute also specifically authorizes the granting of conditional or
special use permits in approving proposals submitted under the statute.

Two important changes were made to the Innovative Zoning Statute in 2004, which
may strengthen the implementation of density transfer ordinances. First, the word
“density” was added to transfer of development rights, and second, the law was
changed to stipulate that innovative land use controls, including density transfer
ordinances, can be made mandatory.

The model ordinance presented in Section V is designed to use the conditional use
process as specified in 674:21, II. It makes specific references to the community’s
master plan and assumes in particular that the plan has identified the concept and
rationale for transferring density between zones as well as the locations, either gen-
erally or by specific location, of the areas where density is to be added or reduced.

Finally, the Innovative Land Use Control Statutes (RSA 674:21-a) contain specific
provisions to ensure that development restrictions agreed to as a condition of
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approval, including conservation easements, partial development restrictions or other
limitations, are legally enforceable by municipalities and affected property owners.

DENSITY TRANSFERS AND THE TAKINGS ISSUE

A recurring legal issue with TDR and DTC ordinances (as with many other planning
regulations which impose limitation on the use of property) is the claim that they
constitute a taking without just compensation. TDRs may be more vulnerable to this
claim than other land use regulations in that they specifically involve the “taking” of
development rights from one location even if the value is preserved for the owner.
For the most part, where TDRs have been challenged, they have been upheld.

The model contained here is not likely to be vulnerable to any takings claim in that
it is voluntary. Land identified as conservation area is not restricted from develop-
ment unless and until conservation easements on that land have been acquired
through voluntary sale or other agreement. The property owner will enter into
conservation restrictions by choice. However, in the case where a town makes
density transfers mandatory, which is permitted in 674:21, if supported in the master

plan, an understanding of the applicable case law is advisable.
For turther reference, Takings and Givings (Pruetz 2003) contains
a comprehensive review of federal and state court cases pertain-
ing to TDRs. While density transfer ordinances have been
upheld repeatedly in the courts, they have also been denied in a
few instances, so care must be taken in how mandatory density
transfer ordinances are enacted.”

There have been no density transfer cases in New Hampshire
courts. There are however a number of takings cases, which are
reviewed in Loughlin (2006).

EXAMPLES AND OUTCOMES

Pruetz (2003) presents case studies of over 130 TDR and other
density transfer programs that are in use around the country.
They cover a wide range of program scopes, techniques, and
approaches. As was pointed out earlier, there are many more
examples of TDR than there are successful examples. Many operate
at a scale that has limited applicability in New Hampshire. The
most applicable and useful examples for this guidebook are
municipal TDRs, and with some exceptions, programs from other
New England states. Examples presented below, all municipal in
scale, include two conventional TDR programs, two density trans-
fer fee programs and two existing examples from New Hampshire.

CONVENTIONAL TDR PROGRAMS

Falmouth, Massachusetts

The Falmouth TDR ordinance was first enacted in 1985 and has
been revised over time. Its purpose is to protect surface waters
and groundwater recharge areas in an effort to protect the

www.des.nh.gov/organization/divisions/water/wmb/repp

2 Two major cases involving density transfer have
been heard before the U.S. Supreme Court: Penn
Central v. City of New York (1978) and Suiturn v.
Tahoe Regional Planning Agency (1997). In the for-
mer, New York City denied Penn Central the right to
build a 50-story building on top of grand Central
Terminal, but allows in its “Landmarks” legislation
the transfer of their vertical development rights to
other lots in the surrounding area. The Court denied
Penn Central's takings claim because: 1) the city's
objective in preserving the historic character of the
building was a permissible governmental goal, and 2)
no taking had occurred. This was supported by the
ability to transfer and use the development rights

elsewhere.

In the Tahoe case, the landowner was denied the
use of land for building in an environmentally sensi-
tive area (a sending area in their TDR program), but
was granted the right to build elsewhere. The owner
did not wish to build elsewhere and sued the
agency. The court remanded the case and it is not
fully litigated; however, the court found that the
value of a TDR does not determine whether a taking
has occurred, rather it only addresses whether ade-
quate compensation has occurred. This decision
suggested that TDRs do not necessarily eliminate a
takings claim but do provide a “built in” means to

compensate for them.
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town’s public water supplies. It establishes donor (sending) areas defined primarily as
areas important to surface and groundwater supplies and receiving districts are com-
prised of most residentially zoned districts not located in the sending area. TDRs
are granted through the subdivision process and include a “special permit” require-
ment somewhat analogous to the model’s conditional use permit. The ordinance
establishes a minimum parcel size of 5 acres for the area to be developed. The ratio
for density transfers ranges from 1.2 to 1.4 (meaning for every acre conserved, cred-
its for 1.2 to 1.4 lots are transferred) depending on the receiving zone. Acceptance
of the program has been slow and has only been used three to four times.

Jericho, Vermont

The town of Jericho adopted a TDR program in 1992. As required by Vermont
TDR enabling law, the town identified sending and receiving areas and established a
“by right” fixed density increase of 100 percent in the receiving areas. It stipulates
that the sending sites must be protected by conservation easement. The ordinance
establishes a “transferable development unit” as equal to one residential unit or
1,000 square feet of commercial office space. Applicants must submit a surveyed
plan for the sending area showing the number of lots that could be derived, a step
which may discourage its use. Receiving site proposals are reviewed under a condi-
tional use permit process. Particular attention is paid to the documentation and fil-
ing of the TDR, which permanently attaches the transferred rights to the receiving
site. As of 2001, Jericho’s TDR program had not yet been used (Pruetz 2003).

DENSITY TRANSFER FEE PROGRAMS
Berthoud, Colorado

The town of Berthoud has been the pioneer in “reinventing” TDR into a more flexi-
ble, adaptable and less complex zoning tool. The concept Berthoud developed serves
as the starting point for the model in this chapter. The approach came about through
an unsuccessful attempt to adopt a conventional TDR in 1999. Unable to achieve con-
sensus in the community in identifying the boundaries of sending and receiving areas,
the town adopted a density transfer fee in lieu of a traditional TDR. The fee applies to
any residential development where additional density has been petitioned. The pro-
ceeds of the transfer fee are restricted to the preservation of agricultural land, open
space, and environmentally sensitive areas. Like the model presented here, the fees are
assessed at the building permit stage. Also similar is the option for the developer to
provide the conservation easement directly instead of paying the transfer fee.

An aspect that gives one pause in the Berthoud example is the low values of the fees
assessed per unit of added density. The town charges $3,000 per single-family house
and $1,500 for multi-family homes. However, these levels are based on the town’s esti-
mate of what it will cost to protect an acre of land in the unincorporated lands that
make up the sending areas. The estimated cost is $3,700 per acre, yielding a transfer
bonus of about 1.25—well within the range of other TDR programs (Pruetz 2003).

Gorham, Maine

The town of Gorham may be the first community in New England to adopt
Berthoud’s approach of a fee-based density transfer ordinance. Gorham’s ordinance
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was the starting point for the model developed for this guidebook. The town
adopted its ordinance in 2004 largely in support of its comprehensive (master) plan,
which calls for the concentration of development around two historical village cen-
ters in the town.

The ordinance establishes a “development transfer overlay district,” which serves as
the receiving area of the density transfer ordinance. Use of the ordinance is optional.
Developers are granted the right to develop at higher densities within the overlay
(“well planned higher density residential development in the designated areas”).
Proposals submitted under the overlay district must be served by the public sewer
system and are subject to special review under performance standards contained in
the ordinance—analogous to the conditional use permit process in the model. The
calculation of the fee is somewhat complicated and derives a number of “bonus units”
defined as the number of units in excess of what is approvable under the town’s con-
ventional zoning provisions. The fee per bonus unit is $15,000. The proceeds of this
fee are used to buy land or development rights from rural land. Preservation priority
is given to parcels adjacent to land already under town ownership.

NEW HAMPSHIRE TRANSFER FEE PROGRAMS
Lee, New Hampshire

Lee was the first New Hampshire community to adopt a TDR ordinance. It is
designed to preserve farmland, open space, forests, watersheds and other significant
natural resources, as well as the town’s rural character. The ordinance is simple and
short, but is also limited in scope in that sending sites and receiving sites must be con-
tiguous. No sending or receiving zones are defined per se; any two contiguous sites in
the town could potentially utilize the TDR provisions. The amount of density that
can be transferred from a sending site is equal to the development units approvable
under the town’s conventional zoning. The amount of development allowed on the
receiving site through TDR is equal to the total development permitted on both sites
combined. The planning board has the right to decide TDR applications on a case-
by-case basis taking into consideration the specific natural characteristics and resource
values of the two sites.

Dover, New Hampshire

The city of Dover has had its TDR ordinance in place since 1990, however, until
2004 it was limited to non-residential development in the city’s industrial and busi-
ness development districts. The TDR functions primarily within the confines of two
large industrial and business parks (I-4 and B-4), but has been used numerous times
and is considered to be successful by the planning staff. Approximately 35 acres of
conservation land has been preserved in these two parks since the inception of the
program. The TDR district is treated as an overlay zone; projects submitted are
reviewed under special performance standards.

The TDR provisions were expanded in 2004 to include residential subdivisions, but
to date, have not been successfully used. The planning staff is considering amend-
ments to the TDR ordinance to make its use more attractive.
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As implied in both the
Preamble and Authority and
Purpose, it is important that
the municipal master plan
include policies supportive
of density transfers. The
master plan should clearly
support the goal to have the
areas of town that are rec-
ognized as most important
for resource protection and
open space preservation
remain largely undeveloped,
and identification of areas
where higher development
densities are appropriate
and desired. Up to a point,
the more specific the future
land use section of the mas-
ter plan is in identifying the
location of this area, the
more supportive it will be of
a density transfer regulation.
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Model Language and Guidance
for Implementation

DENSITY TRANSFER ORDINANCE
PREAMBLE

The Density Transfer Ordinance is enacted to facilitate the implementation of

multiple goals of the Town of [ ] master plan [date], including [as

appropriate: the protection of natural resources, preservation of open space, promoting compact
and village forms of development, and encouraging development in locations well served by
maunicipal infrastructure]. These goals are accomplished by allowing, under certain
conditions, an increased increment of residential development density in designated
residential zones in exchange for the permanent protection of land in designated
conservation and resource protection areas, either through direct acquisition or
through the payment of density transfer fees used for this purpose.

The zones in which increased densities are permitted are intended to be those
where higher development densities are desired and consistent with future land use
recommendations of the master plan. The areas where offsetting conservation land
is to be acquired are intended to be those with high conservation and resource
protection value as identified in local, regional and state conservation plans, and
consistent with the future land use recommendations of the master plan.

I. AUTHORITY AND PURPOSE

A. The Density Transfer Ordinance is enacted in accordance with RSA 674:2-5 and
under the authority granted by RSA 674:16 (Grant of Power) with specific
authority provided 674:21(I) (Innovative Zoning Land Use Controls) and
674:21(I1) relative to conditional use permits. Density transfer, as established in
this ordinance is a specific application of 674:21(I)(d), “Transfer of density and
development rights.” Further, this ordinance is enacted to implement future land
use recommendations of the master plan pertaining to the protection of impor-
tant natural resources, the preservation of open space and the establishment of
efficient and orderly and more compact development patterns in the community.

B. The purpose and intent of the ordinance is further specified as follows:

1. 'To protect important natural resources including agricultural lands, large
forest blocks, water supply lands, and other undeveloped lands contributing
to general ecological function.

2. To foster a more sustainable pattern of growth by encouraging development
within or near existing areas of development and infrastructure.

3. To promote the implementation of the [As appropriate: Town of
Open Space and Conservation Plan—or other similar reference].

4. 'To reduce sprawl and the rate of consumption of undeveloped land.

5. To establish a workable, equitable mechanism to shift development density
from areas in the town where future development is undesirable to areas
where it is desirable.
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1. DEFINITIONS

Definitions specific to the
Conservation Area: The area or areas defined in Section IV.B within which density transfer ordinance
conservation land acquisitions will be made using density transfer fees. are included here as a sepa-

. . . . . rate section but are best
Density Transfer Credit: The increase in density allowance afforded to a . .
. . . . L . incorporated into the gen-

development, expressed in dwelling units or reduction in lot area, which is acquired L .
eral definitions section of

through the payment of a density transfer fee or the donation of developable land in the zoning ordinance. Other

the Conservation Area. terms may need to be

. . . . . fined.
Density Transfer Fee: The fee paid to the town in exchange for an increase in defined

permitted development density when developing within one of the defined

Development Areas.

Density Transfer Increment: The differential between the maximum development
density permitted under the standard provisions of the zoning ordinance and that
permitted under the Density Transfer Ordinance.

Development Districts: The residential and mixed use districts within which
density transfer credits can be used, as specified in Section IVA.

1. APPLICABILITY

A. The use of the density transfer ordinance by landowners is optional. Approval
of a specific application is at the discretion of the planning board, granted
through a conditional use permit. If the density transfer option is not requested
or not approved, the provisions of the underlying ordinance remain in effect.

B. The provisions of the density transfer ordinance may be utilized for new resi-
dential subdivisions, in-fill development, [including mixed use development if
applicable under existing zoning] and residential development projects subject to
site plan review, provided that:

1. The development is to be located within an eligible residential [or mzixed use]
development district as defined in Section IV.

2. The landowner or developer will pay a density transfer fee to the town to
be used to acquire conservation land or conservation deed restrictions or
easements in areas designated for conservation in Section IV, or, at their
discretion, the landowner or developer acquires such land or easements
directly on behalf of and in the name of the town. The amount of the trans-
fer fee or acreage conserved shall be determined through the process
described in Section V.

3. A conditional use permit is approved.

IV.DESIGNATION OF DISTRICTS FOR DENSITY TRANSFERS

A. Development Districts. Density transfer credits may be applied in the resi-
dential [add where applicable: mixed use district and village or town center
districts] development districts specified below. Density transfer credits may
not be applied in portions of these districts that are within a defined resource
protection district or overlay zone including:

www.des.nh.gov/organization/divisions/water/wmb/repp CHAPTER 1.7: DENSITY TRANSFER CREDIT
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[Udentify as applicable: conservation overly district or wetland, shoreland, aquifer,
floodplain overlay districts.]

[Unclude here a list of the residential, mixed use, town center and others where density
transfer credits are to be applicable: e.g.,

1. "Town Center District

2. Multi-Family Residential District
3. Residential Distvict A

4. Residential District B |

B. Conservation Areas. The utilization of density transfer credits in eligible
development districts shall be off-set by the permanent protection of
conservation land [or permanent deed restriction to reduce development density).
The land areas designated for conservation acquisition through density
transfers shall be limited to those defined by the town through the master
plan and the following supporting sources:

[Include bere a map(s) or other references to applicable plans or studies indicating
areas of bigh natural resources and conservation value. Sources might include resource
co-occurrence mapping, the town’s open space/conservation plan, if one exists, or other
objective sources such as The Land Conservation Plan for Coastal Watershed, State
Wildlife State Plan, 1-93 Natural Services Network study, Regional Open
Space/Conservation Plan, etc. Multiple sources can be used, but the net results should
be a readily definable conservation area where the town will use density transfers fees
and other sources to limit future development through acquisitions].

V. DENSITY TRANSFER DETERMINATION
A. Procedure

1. Notification: A landowner or developer intending to utilize the density
transfer option shall notify the planning board of this intent upon applica-
tion for development review. The planning board shall determine eligibility
of the proposed development to use density transfer in accordance with
Section IV and review with the applicant the criteria for conditional use
approval.

2. Conflicting Provisions: Where provisions of the density transfer ordinance
conflict with those of the underlying district, the provisions of this ordinance
shall apply, provided that the application is in compliance with the ordinance
and any conditions required as part of the conditional use permit.

3. Plan Notation: Any subdivision or site plan submitted for approval under
the density transfer ordinance must include a plan notation to be filed with
the plan at the Registry of Deeds stating that a density transfer fee will be
required prior to the issuance of the building permit for each dwelling unit.
The density fee shall be determined at the time of building permit issuance
based upon the fee schedule referenced in Section V.C.2.
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B. Density Transfer Standards

1. Increases in development density permitted under this ordinance shall

only apply to development proposed in zoning districts identified in

Section IV.A.

2. The allowable density increase that may be transferred to a residential

development [or to the residential portion of a mixed use development] within

an eligible district is determined by the planning board as part of the

Subdivision or site plan approval process.

3. No density increase shall be permitted above that which would cause lot

size or configuration to fall below the minimum required to meet on site

septic disposal, well radius, wetland or shoreline setbacks, or other applica-

ble environmental standards.

4. The maximum density increase allowable under the density transfer ordi-

nance shall be as specified in Schedule 1. The landowner may request a

smaller density increase than allowed based on development design objec-

tives; the planning board may approve a smaller density increase than

requested, based on site characteristics, neighborhood context, or other

considerations as outlined in Section VI.

SCHEDULE I: Maximum Density Transfer

(see Section VI A and B).

Lot size reduction ranges are shown for illustration purposes; in an actual ordinance a single maximum value should be used in each zone.
The maximum transfer rate(s) may be reduced as a condition of the conditional use permit based on the evaluation of the specific proposal

Example Development Districts

Existing Minimum

Maximum Density Transfer

Minimum Lot Size

Density Transfer Credit

Lot Size (Lot Size Reduction) after Density Transfer (= additional lots)

Town Center (with municipal water 10,000 s.f. at 25%... 7,500 s.f 0.33
and sewer) at 50%... 5,000 s.f. 1.0
Rural Village (with community 20,000 s.f. at 25%... 15,000 s.f. 0.33
water and sewer) at 50%... 10,000 s.f. 1.0
“Suburban” Residential (with shared 43,560 s.f. at 35%... 28,300 s.f. 0.54
septic and/or community well) at 75%... 10,890 s.f. 3.0
“Suburban” Residential (without 43,560 s.f. NONE NA NA
community water and sewer)
Rural Residential 87,120 s.f. at 35%... 56,628 s.f. 0.54

at 60%... 34,848 s.f. 1.5

Setting density transfer rates, i.e., the level of ‘up-zoning’ allowed, in the development districts is a key component in success-

fully implementing a density transfer ordinance. If set too high, existing residents in these districts are likely to object. If set too

low, the usefulness in generating density transfer fees or acreage, and thus in protecting conservation lands, will be too limited

to be perceived as worthwhile. This model takes the approach of establishing a maximum transfer for each zone where they are

allowed, but allowing for a case by case evaluation though the conditional use permit. This puts some burden on the planning

board to make this judgment in each application but allows for flexibility. In areas without municipal sewer and water, onsite

requirements for septic, well radius and other setbacks will become the limiting factor for density transfers rather than the lim-

its established here. Note that the ranges provided in the Sample Schedule 1 are included to illustrate the range of impacts,

both to the change in lot size and the potential to generate transfer fees. When implementing the ordinance these ranges

should be replaced with set maximums.
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C. Density Transfer Credits

The mechanism for implementing density transfers established under this
ordinance is a density transfer credit. In order to utilize the higher develop-
ment densities allowed in Schedule 1, the appropriate number of density trans-
fer credits must be acquired by the payment of a density transfer fee or by the
acquisition and protection of developable land.

1. Calculation: Density transfer credits shall be calculated based on the num-

ber of additional dwelling units in the subdivision or site plan that are in
excess of the number that could be approved on the site without the use of
the density transfer option. The number of units approvable without any
density transfers shall be determined from a satisfactory yield plan supplied
by the applicant.

. Yield Plan: Dwelling unit density for the proposal based on underlying

zoning requirements shall be determined using a yield plan provided by the
applicant and reviewed and approved by the planning board. The yield
plan, while not required to be a fully engineered plan, must contain suffi-
cient detail of site conditions for the board to accurately determine the
number of dwelling units that are reasonably approvable on the site based
on conventional density, dimensional standards and environmental stan-
dards. The planning board may adopt regulations to specify the content and
methods to be used in preparing the yield plan.

If the town already has an open space or cluster development ordinance it likely already has a requirement for a yield plan or similar
method for determining the site’s base development density. If so, that method may be referenced here. Note that non-engineered
yield plans have not always proven to be satisfactory, however, requiring a fully engineered plan will deter the use of the density
transfer option. Other methods exist, that use site level averaging of soil, slope and wetlands conditions together with standard

deductions for roads, drainage facilities and setbacks. The town may wish to investigate these as alternatives to the yield plan.

3. Density Transfer Fee: The density transfer fee required to purchase den-

sity transfer credits shall be established on a per dwelling unit basis for the
development project and assessed at the time of the issuance of the building
permit for each dwelling unit. The fee schedule shall be established by the
planning board, published in the town subdivision and site regulations and
updated periodically to reflect changing market conditions. The objective of
the fee structure shall be to generate sufficient funds to offset the additional
dwelling units with the permanent protection of developable land within

the designated conservation areas at the rate of [not less than 1 acre per single
Sfamily dwelling and 0.5 acre per multifamily dwelling].

Much like the density transfer rate itself, establishing the “right” density transfer fees is critical to the success of the ordinance.
The objective is to find the right balance between a fee low enough to create adequate incentive for developers to use density
transfers, and high enough to generate enough revenues to purchase the offsetting conservation land.

The model places the fee schedule in the planning board’s regulations so that it can be more easily modified to adjust to find the

right balance and to account for changing market conditions. A sample fee schedule is provided at the end of this model, however
municipalities are strongly advised to engage in a market study using real estate appraisers or others familiar with land valuations in
the community who have no financial interest in the outcome, and development project pro-formas before establishing a schedule.
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4. Direct Land Conservation Option: As an alternative to the payment of

the density transfer fee, the density transfer credits may be acquired
through direct acquisition or permanent protection of conservation land
within the conservation area defined in Section IV. B. Applicants using this
option shall submit plans for the proposed acquisitions at the time of the
application. The acquisitions shall be sufficient to offset the additional
dwelling units with the permanent protection of developable land at the
rate of not less than [I acre per single family dwelling and 0.5 acre per multi-
family dwelling]. The transfer and recording of fee simple deeds or conserva-
tion easements at the Registry of Deeds shall be a condition for the issuance
of building permits for dwelling units for the development.

VI. CONDITIONAL USE PERMIT

Approval of a development proposal utilizing the density transfer option is subject
to a conditional use permit approved by the planning board (RSA 674:21(II)). This
approval shall be based on compliance with the standards of approval set forth

below. The board shall issue a written report of finding and conditions which shall

be filed with the plan if approved.

A. Standards for Approval. The following standard must be met or mitigated to

the satisfaction of the planning board prior to granting the conditional use

permit. These standards should be reviewed within the scope of impacts

caused specifically by the increase in density sought under the provisions of

this ordinance.

1.

Compatibility with Existing Residential Use: The proposed develop-
ment is compatible with existing residential character and setting. This
standard shall consider neighborhood design and function; architectural
compatibility, including roof type and pitch, style of units, and building
materials; screening and privacy; and other factors as appropriate.

. Neighborhood Design: Where appropriate to the density and style of

development, the proposed development should include features to enhance
walkability and features of good neighborhood design, such as sidewalks
and curbing, pedestrian paths, bike paths, street lighting and public spaces.

. Environmental Compliance: Increased density and smaller lot sizes of the

proposed development will not result in non-compliance with any applicable
state or town environmental ordinances and regulation, including, but not
limited to septic system siting, well radius, wetland or shoreline setbacks.

. Traffic Impact: The higher density of the proposed development will not

unreasonably impact nearby intersections and corridors, nor result in added
future costs for the town beyond that for a development of standard density.

. Historic and Cultural Resources: Increased density will not result in the

loss or impairment of historic buildings, settings or landscapes beyond that
for a development of standard density.

. Municipal Facilities and Services: Increased density of the proposed
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development will not exceed the capacity of required municipal services
beyond that which will be mitigated as a normal condition of approval.

7. Conservation Land Acquisition: If the proposed development is to
donate developable conservation land or easements to the town in place
of the payment of a density transfer fee (as provided for in Section V.C.4),
the planning board shall request an evaluation from the conservation
commission as to the appropriateness of the donation with regards to its
location, conservation value and development potential, an independent
apparaisal of the property value, and identification of the parties with
primary and executory interest in the easement, if applicable.

8. General Considerations: The proposed development is consistent with
the town master plan and the purpose and intent of the Density Transfer
Ordinance.

The increased density of development, when also considering the offsetting
conservation of developable land, will not result in undue future expenses to
the town.

The proposed development will not create a hazard to the general public
health safety and welfare of the community.

B. Conditions. The planning board may impose additional conditions in its
approval of the conditional use permit as deemed necessary to accomplish the
goals of the density transfer ordinance, including, but not limited to, the reduc-
tion in the maximum density transfer set forth in Section V.B, and in Schedule 1.

VII. USE AND DISPOSITION OF DENSITY TRANSFER FEE

A. Establishment and Use of Density Transfer Fund. Density transfer fees
collected pursuant to this ordinance shall be deposited into a separate non-
lapsing density transfer fund account administered by the town treasurer (RSA
41:29). The account is established for the purpose of collecting, holding and
disbursing funds for the acquisition of fee interest in, or conservations ease-
ments on, potentially developable land. Such acquisitions shall be made within
the conservation areas designated in Section IV.B above and for the purposed
set forth in this ordinance. The fund may also be used to offset costs for prop-
erty appraisals and the preparation of deed restriction and easements docu-
ments or other such costs directly related to the acquisition of such lands.

The density transfer fund may be used in conjunction with other town, state,
federal or private funds to acquire such land provided that the land will remain
permanently undeveloped and is located within the conservation area.

An alternative to establishing a new fund specifically for the density transfer fee is to use the conservation commission’s con-
servation fund enabled under RSA 36-A:5 and established in many communities. Be aware, however, that under that enabling
law, the conservation fund many be used for other duties of the conservation commission in addition to land acquisition. If the
Conservation Fund is used, the density transfer fees placed in it should be accounted for separately to ensure that the purposes
of the ordinance are met.

24 SECTION 1: MULTI-DENSITY ZONING www.des.nh.gov/organization/divisions/water/wmb/repp



INNOVATIVE LAND USE PLANNING TECHNIQUES: A HANDBOOK FOR SUSTAINABLE DEVELOPMENT

B. Disposition of Protected Land. Any land acquired using density transfer fees
shall be permanently restricted from development by conservation easement,
which shall run with the land. Such land shall be used only for conservation,
agriculture, forest management, watershed management, wildlife management,
open space, passive recreation and accessory uses necessary to support the
principle uses. Acquisitions held by the town may be used for additional recre-
ational purposes as determined by the town not involving the erection of per-
manent enclosed buildings.

Ownership of the land may be held by the town under management of the
conservation commission, or may be transferred, upon the approval of town
meeting, to a recognized conservation organization or land trust provided that
the land will remain permanently undeveloped and subject to the use restric-
tions as defined above, and that ownership will be returned to the town upon
dissolution of the organization.

Sample Density Transfer Fee Schedule

for inclusion in Subdivison and Site Plan Regulations

Fee per Additional Dwelling Unit (See V. C. 1. — Density Transfer Credit Calculation)

- Existing Minimum Single Multi-
Example Development Districts Lot Size Family Family
Town Center (with municipal water and sewer) 10,000 s.f. $15,000 $7,500
Rural Village (with community water and sewer) 20,000 s.f. $15,000 $7,500
“Suburban” Residential
(with shared septic and/or community well) 43,560 . $25,000 $15,000
“Suburban” Residential
(without community water and sewer) 43,560 s NA NA
Rural Residential 87,120 s.f. $20,000 $12,500

(For illustration only—do not use)
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Lot Size Averaging:
One Size Does Not Fit All

RELATED TOOLS:

BACKGROUND AND PURPOSE * Feature-Based Density

This chapter provides planning boards with a simple approach

for achieving certain local master plan objectives while providing landowners with
the flexibility needed to shape development to the landscape. The technique dis-
cussed here is lot size averaging, the basic concept that provided the foundation for
the cluster or conservation subdivision.

Lot size averaging refers to the approach of requiring the average size of all of the
lots in a subdivision to be equal to or greater than a specified minimum rather
than requiring that each individual lot meet the minimum size threshold. The
terms “density zoning” and “area-based allocation” of dwelling units are some-
times used as well. The conventional approach is to require each lot to be equal to
or greater than a prescribed minimum lot size. Zoning has evolved to make adjust-
ments to the underlying assumption that all lots in a subdivision should be of the
same size. Conservation subdivisions are the most well known approach for
enabling flexibility. In this form of lot size averaging, developed lots are typically
smaller than the usual minimum lot size and grouped together in one portion of
the lot while the cumulative reductions are compiled in one large lot reserved for
open space uses. Some communities have required conservation subdivisions in
certain situations such as to conserve important farmlands.

Conservation subdivision is often reserved for larger subdivisions. Lot size averaging
can be used for minor subdivisions as well. This makes it especially helpful for a for-
est or farm owner who wants to create just one additional building lot but leave as
much productive acreage as possible.

One job of the local zoning board of adjustment is to make case by case exceptions
to requirements of the zoning ordinance when the underlying assumption that one
size fits all proves unworkable. Often the layout of lots on the landscape results in
challenging lot topographies making it difficult to meet all of the dimensional
requirements of the zoning ordinance. More often than not, requests for variances
from the ordinance based on the difficult features of the landscape are granted.
Similarly, planning boards often grant waivers from certain requirements of the
subdivision regulations when needed to accommodate difficult terrain. Flexibility
within the ordinance reduces the temptation for local land use boards to grant
inappropriate variances or waivers.
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FIGURE 1.2.1 Zoning with No Flexibility vs. Lot Size Averaging
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When zoning ordinances begin with uniform requirements and evolve toward addi-
tional considerations and/or flexibility, e.g. with multiple overlays and cluster provi-
sions, they become more and more complex. A lot size averaging approach can
greatly simplify the ordinance and result in more successful implementation of the
master plan. Consider, for example, the goal of many small New Hampshire towns
to retain rural character. This concept is typically heavily tied to the aesthetics asso-
ciated with a landscape dominated by agriculture and forest without due regard for
the needs of owners of either to maintain economic viability. One of the greatest
failures of typical zoning ordinances is that by prescribing large minimum lot sizes
in rural areas of the community they are denying landowners the opportunity to
subdivide in a manner that will best promote continued forest management and
retention of a critical mass of agricultural land. The owner of the farm or forest
tract is often required to carve out five or 10 acres of productive land to meet mini-
mum lot size requirements. Often the resulting landscape dotted with homes is nei-
ther productive nor scenic. Flexible techniques enable residential development to
continue in rural areas in a manner compatible with goals of the community to pro-
tect open space, agriculture, forest, important habitats and scenic resources. Lot size
averaging can make the job of the planning board volunteer much more rewarding
as applicants will no longer need to be forced to develop lot configurations that
meet the zoning requirements but make little sense on the ground.

The flexibility granted to the landowner through lot size averaging can strengthen
the ability of the planning board to ensure that individual subdivision layouts
achieve many goals of the local community. These include:

¢ Conservation of forest, agricultural land, scenic resources, wildlife habitat.
* Provision of a range of building lot prices.

* Layout of subdivisions in a manner that is conducive to neighborhood
dynamics.

* Walkability, linkage between areas.

* Reducing the cost of roads and utilities to the developer and to the community.

APPROPRIATE CIRCUMSTANCES
AND CONTEXT FOR USE

Lot size averaging is authorized by the zoning ordinance and implemented by the
planning board through the subdivision regulations. Whether it is permitted as mat-
ter of course or only under certain conditions depends on whether the individual
community feels it will typically result in better development, or should only be
allowed as an exception when it can be proven to result in a more appropriate layout
or have other conservation benefits for the public.

Lot size averaging is appropriate in any size community and in any zoning dis-
trict where the current minimum lot size is based more on the overall resulting
density desired in the area than on requirements relating to the size of individual
lots such as the minimum needed for the provision of on-site water supply and
wastewater disposal.

www.des.nh.gov/organization/divisions/water/wmb/repp CHAPTER 1.2: LOT SIZE AVERAGING
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LEGAL BASIS AND CONSIDERATIONS
FOR NEW HAMPSHIRE

ENABLING STATUTES

RSA 674:16, Grant of Power, provides the foundation of a municipality’s right to
zone. Lot sizes and the density of the population are among the aspects of land use a
zoning ordinance “shall be” designed to regulate. The lot size averaging approach
complies with RSA 674:20, Districts, requiring that “regulations shall be uniform
for each class or kind of buildings throughout each district.” Although it has become
commonplace, nowhere in the enabling statutes is it stated or implied that lot size
and density need to be synonymous.

For the planning board member looking for further reassurance, RSA 674:16 clari-
fies that the power to adopt a zoning ordinance “... expressly includes the power to
adopt innovative land use controls which may include, but which are not limited
to, the methods contained in RSA 674:21.” Among the techniques listed in 674:21
are “flexible and discretionary zoning” and “environmental characteristics zoning,”
both of which enable a lot size averaging approach.

LOCAL CONSIDERATIONS

It is important for planning boards to carefully consider the municipality’s ability to
implement and enforce an ordinance prior to proposing a particular approach. A sim-
ple lot size averaging subdivision plan does not require any more expertise or follow-
up than a subdivision plan where all lots are the same size. However, to ensure that
municipal records are clear regarding lots restricted from further development, the
planning board filing system must be carefully organized by parcel number and
cross-referenced with other municipal records. If the ordinance is going to allow
development rights to be held in reserve for future use, some additional careful record

keeping is required.

Subdivision application fees should be reviewed to ensure that they cover the costs
of administering the ordinance, including any special studies or outside assistance
routinely utilized such as a regional planning commission circuit rider planner.

EXAMPLES AND OUTCOMES

Several communities in New Hampshire allow lot size averaging. Lyme, in the
Upper Valley Lake Sunapee Region, has had a lot size averaging provision in the
zoning ordinance for many years. Lot size averaging is permitted for residential sub-
divisions in any district where residential uses are permitted. The ordinance grants
the planning board the authority to approve reduced lot sizes, frontage and setbacks.
The minimum dimensions are to be determined by the board based on the character
of the land, soils, traffic safety, and other issues. The ordinance also authorizes the
planning board to approve a density bonus of up to 25 percent for subdivisions of 20
acres or more where open space permanently protected by a conservation easement
to the town or a conservation organization comprises at least 75 percent of the lot.
Lyme’s lot size averaging approach is used by many applicants and the board has
found it quite simple to administer.

SECTION 1: MULTI-DENSITY ZONING www.des.nh.gov/organization/divisions/water/wmb/repp
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In the late 1990s, the Acworth planning board sought a mechanism for providing for
more protection of the town’s working landscape while also allowing landowners
more flexibility. There was interest in the benefits of the conservation subdivision
approach and in applying them to the smaller subdivisions typical in town. The
planning board also felt that the typical Acworth home buyer was interested in the
privacy associated with a small rural town more than the social opportunities and
amenities of a typical conservation subdivision. The Upper Valley Lake Sunapee
Regional Planning Commission staff worked with the planning board to develop
and achieve adoption of a simple lot size averaging approach. Acworth’s ordinance
enables the planning board to approve reduced lot sizes, frontage requirements, and
setbacks for subdivisions involving 10 acres or more in the town’s rural district. The
rural district encompasses most of the land in town and provides for a three-acre
minimum lot size in conventional subdivisions and a one-acre minimum when lot
size averaging is used. A 10 percent density bonus is permitted for subdivisions that
result in the permanent protection of 20 acres or more.

Some towns and cities from other states that have applied lot size averaging include:
¢ Franklin, Michigan
* Prince George County, Maryland
* Bedminster Township, New Jersey
* Colts Neck, New Jersey
¢ Far Hills Boro, New Jersey
* Holmdel, New Jersey
* Mendham Township, New Jersey
¢ Pleasant Grove, Utah
e Hartland, Vermont
* Bothell, Washington
* Snohomish County, Washington

Some are simple lot size averaging approaches. Others place restrictions on the per-
centage of lots that may be reduced in size. The approach used must be tailored to
meet a community’s objectives.

www.des.nh.gov/organization/divisions/water/wmb/repp CHAPTER 1.2: LOT SIZE AVERAGING
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Percentages for each zoning
district in your community
should be developed based
on a review of the average
number of lots approved in
previous subdivisions of var-
ious sizes. These can come
from both your own com-
munity and other communi-
ties with similar topography
and zoning requirements.
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Model Language and Guidance
for Implementation

In [name the zoning districts where lot size averaging will be allowed), the planning board
may approve reduced [list requirements which the community feels are appropriate to
reduce in the district such as lot sizes, frontage requirements, and/or setbacks] in accor-
dance with the following provisions:

I. PURPOSE

[State the community’s objectives to be achieved through lot size averaging, for example:]

Lot size averaging permits flexibility in subdivision design to promote the most appro-
priate use of land and the protection of productive agricultural or forest land, scenic
views, historic sites, shorelines, wetlands, important habitat areas, and other resources
of importance to the community, while minimizing the alteration of the natural
topography of the land, in accordance with the goals and objectives of the master plan.

Il. APPLICABILITY

The minimum acreage for a lot size averaging subdivision plan shall be [insert the
minimum size parcel your planning board feels is appropriate for application of lot size aver-
aging. This will depend partly on the minimum lot size in the district, and whether the lots
are served by public water supply and/or wastewater disposal.)

1. DENSITY

The total number of lots approved will be determined based on the number that
would be otherwise approved under a conventional subdivision plan. The applicant
may choose to either:

1. Submit a concept plan showing lots, road rights-of-way, and stormwater man-
agement areas, and any other areas which would not be incorporated in indi-
vidual lots as necessary to meet the usual minimum standards for the district
without the need for any lot area or lot dimension variances, and accounting
for development limitations such as steep slopes, wetlands, septic suitability,
available water supply, adequate driveway access to each lot, and compliance
with the [Town/City] subdivision regulations, or

2. After accounting for areas that must be subtracted from the acreage figure uti-
lized to calculate the developable area pursuant to other sections of this ordi-
nance if any, subtract a percentage of the property in accord with the table
below to account for roads, drainage and other utilities prior to dividing by the
minimum acreage required per unit for the district.

Zoning District Lot Size Percent Deduction for Roads and Utilities
5-10 Acres 5%
1.5 - 4.5 Acres 10%
1 Acre or less 15%
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With lot size averaging, a landowner not wishing to create the maximum number of permitted lots today can either set aside the
area to be conserved all at once and reserve the right to create additional lots in the future, or restrict from development only
the area needed to balance the reduced size of each lot being created at the time. From both an administrative point of view and
relative to conservation values, there is an advantage to setting aside all of the land to be conserved at one time and in larger
pieces with an easement to a conservation organization to provide stewardship in the future. To provide an incentive to the
landowner to choose this option, a community may want to consider granting a density bonus, e.g., one additional residential
unit for each x acres conserved with a conservation easement.

Optional: A density bonus of up to [percentage] will be permitted for subdivisions that Examples of adjacent open
result in the permanent protection of [number or percentage] acres or more for the space the planning board
protection of resources identified in the master plan as important to the community. might consider are a stream

The protected land must be appropriately sized, configured and located to achieve corridor, trail, water supply

protection area, or conserved

the resource protection goals. The planning board’s determination of appropriate-
P 8 P g pprop farm or forest land.

ness may include consideration of features of adjacent properties.

The planning board needs to have a mechanism for keeping track of the development and conservation of a parcel over time
when the maximum permissible number of lots is not created with the first subdivision.

For example, Landowner A has a 20-acre parcel in a 5-acre district. In the community’s zoning ordinance, lot size averaging enables
lot size to be reduced to 1 acre. Because Landowner A wishes to provide a building lot for their child but keep as much of the land
as possible in the existing hayfield, they want to create a 1-acre lot and permanently protect 4 acres of the remaining 19 in
exchange for the reduced lot size. Over time, two more lots of between 1 and 5 acres can be subdivided from the original parcel.
Clear records of decisions in the planning board files and notations on plans and in the deeds resided at the Registrar are essential.

IV.DIMENSIONS AND ARRANGEMENT OF LOTS

The [factors which the provision allows to be reduced, such as minimum lot size, frontage
and setbacks) shall be determined by the planning board based on the character of the
land and neighborhood, the adequacy of the soils to support on-site wastewater dis-
posal and wells [unless on public water supply and/or wastewater disposal], safety of
access, traffic and pedestrian circulation, impervious surface, and other issues relat-
ing to the future use and enjoyment of the property.

The factors considered by the planning board when evaluating the proposed arrange-
ment of lots shall include, but not be limited to, the following:

* Arrangement of roads, stormwater facilities, wastewater and other utilities in
conformance with the natural features of the parcel, minimizing changes to
the topography.

* Minimization of impervious cover.

* Protection of stream corridors and other important habitat areas.

* Protection of wetlands.

* Feasibility of continued or future agricultural use.

* Feasibility of continued or future forest management.

* Relationship to neighboring property, including conservation easements, or
natural, cultural, recreational or scenic features.

In no case will lots smaller than [state smallest acceptable lot size] be permitted. The
setbacks from abutting properties not part of the application shall not be reduced.

www.des.nh.gov/organization/divisions/water/wmb/repp CHAPTER 1.2: LOT SIZE AVERAGING
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The planning board should

review the subdivision regu-

lations and amend as
needed to ensure that the
information required to
determine appropriate lot
dimensions and layouts is
provided early on in the

review process.

The planning board should
take care to review the defi-
nitions section whenever
amending the zoning ordi-
nance to ensure that terms
are appropriately and con-

sistently defined.
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Front setbacks may be reduced only when on an internal subdivision road approved
by the planning board as part of the subdivision application. When frontage
requirements are reduced, the planning board may require shared driveways.

V. PERMANENTLY PROTECTED AREA

The lot size averaging plan will concentrate development away from the most
important resource areas and from those areas of the property that are most envi-
ronmentally sensitive as described in Section I.

For each lot less than the minimum size normally required for the district, one or
more lots larger than the minimum shall be provided in order to maintain an aver-
age lot size no smaller than the minimum lot size normally required for the district.
Permanent protection from further development shall be provided for an area equal
to or exceeding the sum of the areas by which individual lots are reduced below the
minimum normally required for the district. Further subdivision, or use for other
than one dwelling unit, noncommercial outdoor recreation, conservation, agricul-
ture, forestry or other principle use or building as otherwise permitted by the zon-
ing ordinance, shall be prohibited. The protected land shall be shown on the final
plat and the conservation restriction recorded with the Register of Deeds.

VI. MANAGEMENT OF PERMANENTLY PROTECTED AREA

Pursuant to RSA 674:21-a, planning board approval of a final lot size averaging subdi-
vision plan shall result in the creation of a conservation restriction incorporating the
conditions of approval, including the maximum number of lots and the location, size
and permissible uses of the land area that is to remain undeveloped. If the undevel-
oped area is to be held in common, all covenants, deed restrictions, organizational
provisions for a homeowner’s association or equivalent, and any other agreements
regarding the method of ownership, management or maintenance of the protected
area shall be established prior to planning board approval of the subdivision plan. By
mutual agreement of the planning board and subdivider, the conservation restriction
may take the form of a conservation easement to the town/city or private conservation
group, or other instrument approved by the planning board.
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Feature-Based Density

RELATED TOOLS:
e |ot Size Averaging

BACKGROUND AND PURPOSE

This chapter provides planning boards with a new approach for achieving certain local
master plan objectives through the zoning ordinance. Feature-based density is a zoning
technique where the permissible density is calculated based on a set of factors contained
in the ordinance, as opposed to a uniform standard being applied to all of the land in
the zoning district. Conventional zoning prescribes one minimum lot size for a particu-
lar use throughout each zoning district, along with a residential density uniformly
applied to each parcel of land in the district. In communities with the most basic zon-
ing ordinances, one size is applied throughout town. Many small New Hampshire
towns have a simple tiered system with small lot sizes/higher density in areas desig-
nated as village, and larger minimum lot sizes/lower density in the rest of town.

Rural
Residential

Rural
Residential

FIGURE 1.3.1 Simple Rural Zoning Scheme

~

Rural
Residential Village
| 4
Village
Rural

Residential
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If all land parcels were the same, this approach would not trouble planners.
However, since the landscape in many areas such as northern New England is hilly
and challenging to develop, zoning has evolved to incorporate mechanisms for
adjusting the rules. For example, overlay zoning for features such as steep slopes and
wetlands is sometimes used as a way of making exceptions to the minimum lot
size/maximum density provisions of the underlying district. This is the case in com-
munities where, in addition to the requirement that development be kept away from
wetlands and steep slopes for example, the area unsuitable for development is
excluded from the area used for calculating the maximum number of lots. Zoning
ordinances sometimes enable adjustments in the other direction, i.e. smaller lot
sizes/increased density, to factor in the benefits of a particular land use to the com-
munity. Density bonuses for affordable housing are the most well known example.

Rural
Residential

Rural
Residential

FIGURE 1.3.2 Overlay Zoning

Rural Village
Residential ‘

Village

Wetlands Rural
Residential

Basing the permitted density on a feature of the parcel is not a new concept. Soil-

based lot sizing is an approach used by some communities based on a single factor-
suitability of the soils for treatment and dilution of septic system effluent. Similarly,
subdivisions proposed in outlying areas on inadequate roads are often reduced in
size by the applicant after a planning board raises concerns that a large subdivision
might be scattered and premature (as provided by RSA 674:3611(a)) without a sub-
stantial upgrade of the road at the applicant’s expense (pursuant to RSA 674:21V(j)).

When zoning ordinances begin with uniform requirements and evolve toward addi-
tional considerations and/or flexibility, e.g. with multiple density districts, multiple
overlays, cluster provisions, etc., they become more and more complex. A feature-
based density approach can actually simplify the ordinance by replacing district-
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specific density regulations, overlays and certain other provisions, and result in more
successful implementation of the master plan. Feature-based density can strengthen
the ability of the planning board to ensure that the zoning ordinance and individual
subdivision layouts achieve many goals of the local community. These include:

* Conservation of forest, agricultural land, scenic resources, wildlife habitat.

¢ Concentration of development activity close to services.

* Provision of a range of building lot sizes and prices throughout the community.
¢ Layout of subdivisions in a manner that is conducive to neighborhood dynamics.

* Walkability, linkage between areas.

APPROPRIATE CIRCUMSTANCES
AND CONTEXT FOR USE

Feature-based density is appropriate for any size community. It may be applied
town-wide or in specified districts. It can be an effective tool when the planning
board’s goals for development density are related to such things as the geography of
the community, e.g. dense development is desired close to a village area, features of
the landscape, or road attributes.

LEGAL BASIS AND CONSIDERATIONS
FOR NEW HAMPSHIRE

ENABLING STATUTES

RSA 674:16, Grant of Power, provides the foundation of a municipality’s right to
zone. Lot sizes and the density of the population are among the aspects of land use a
zoning ordinance “shall be” designed to regulate. Feature-based density complies
with RSA 674:20, Districts, requiring that “regulations shall be uniform for each
class or kind of buildings throughout each district.” Although it has become com-
monplace, nowhere in the enabling statutes is it stated or implied that the maximum
density must be uniform for each piece of land in a district as opposed to being
derived from features of the land itself.

For the planning board member looking for further reassurance, RSA 674:16 clari-
fies that the power to adopt a zoning ordinance “... expressly includes the power to
adopt innovative land use controls which may include, but which are not limited
to, the methods contained in RSA 674:21.” Among the techniques listed in 674:21
are “flexible and discretionary zoning” and “environmental characteristics zoning,”
both of which enable a feature-based density approach.

LOCAL CONSIDERATIONS

It is important for planning boards to carefully consider the municipality’s ability to
implement and enforce an ordinance prior to proposing a particular approach.

For feature-based density the factors chosen need to be rationally related to density
and to the purposes listed in the enabling statute (RSA 674:17). Data on the features

www.des.nh.gov/organization/divisions/water/wmb/repp CHAPTER 1.3: FEATURE-BASED DENSITY
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chosen needs to be available in a suitable form and level of detail to provide the
planning board and landowner a reasonably accurate determination of developable
area. For a reasonable cost relative to the overall cost of development, more detailed
information should be able to be obtained by the applicant if desired. Consider
steep slopes for example. A relatively inexpensive town-wide soil-based map or map
based on digital topographic data can be obtained from your regional planning com-
mission showing, for example, slopes over 25 percent, slopes 15-25 percent, and
slopes less than 15 percent. For large land areas, these may provide an adequate
basis for determining whether or not steep slopes are likely to be an issue on the
property. However, the scale of the source data makes it impossible to determine
the proportion of the property in each slope category. On-site surveying is required
in that case.

Subdivision application fees should be reviewed to ensure that they cover the costs
of administering the ordinance, including any special studies or outside assistance
routinely utilized, such as a regional planning commission circuit rider planner.

EXAMPLES AND OUTCOMES

Following completion of a town plan update, the Norwich, Vermont, planning com-
mission reviewed the community’s zoning ordinance with an eye toward influencing
development patterns in a manner more closely tied to the town’s land use goals.
These included encouraging denser development near the village where facilities
and services are available, on better roads, and away from the town’s rural natural
resource areas. With the assistance of Burnt Rock Inc. of Waitsfield, Vermont,

the commission incorporated feature-based density into the town’s subdivision
regulations in 2002. A cross-referencing statement was incorporated in the zoning
ordinance as well.

Following a presentation on Norwich’s innovative approach organized by the Upper
Valley Lake Sunapee Regional Planning Commission, the Newbury N.H. planning
board developed a similar approach incorporating feature-based density into that
town’s zoning ordinance. Newbury had previously adopted overlay districts for
shorelands, wetlands and steep slopes. The planning board had been discussing and
evaluating the relationship between natural features such as these and permitted
development density. The community supported excluding these areas from the
portion of a lot used for calculating the permitted number of lots. As with any sub-
stantial zoning amendment such as this, public input and acceptance strongly influ-
enced the factors ultimately incorporated by Newbury. As a result of this input and
of the physical layout of the community, Newbury did not include an “anti-sprawl”
factor such as distance to the town center in the calculations. Several important
conservation and recreation areas were identified as ones where a lower density in
adjacent properties is desired.
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Model Language and Guidance
for Implementation

The purpose statement for the ordinance should be reviewed to ensure it encompasses the valid zoning purposes to be achieved
through the community’s feature-based density approach. If this approach is only applied to a portion of the community, a pur-
pose statement should be developed specifically for the feature-based density provision to relate the community’s specific goals
to be achieved through this tool to the valid zoning purposes.

The maximum number of lots created within the [District] after the effective date of
these regulations shall be determined as set forth below.

I. MINIMUM LOT SIZE

The minimum lot size within the [District] shall be not less than [smzallest permissible
lot size in square feet or acres].

This may or may not be the same as the maximum density depending on whether lot size averaging is allowed or multiple
buildings are permitted on a lot.

If the community allows smaller lot sizes as part of a specific named clustering scheme such as a PUD, PRD or Village Plan,

additional language will be needed here to make that exception to the usual minimum lot size.

Communities with public water and/or wastewater will probably want to consider different minimum lot sizes for lots on and
off these services.

1. MAXIMUM AND MINIMUM DENSITY

In general the density (total number of units allowed on any pre-existing parcel)
shall be as determined by the planning board in accordance with this section of the
Ordinance, based upon the formulas set forth in Tables 1 and 2. However, the maxi-
mum density permitted will be [insert maximum permissible density, e.g. one unit per
developable acre]. In no case will a density less than [insert minimum density, e.g. one
unit per every 50 acres of developable area] be required.

The treatment of lot size and density varies from community to community. Every zoning ordinance needs a statement
establishing whether or not each lot is limited to one dwelling unit or other principal use or building. Care should be taken
to word this section in a manner which is consistent with the rest of your ordinance.

[1l. DETERMINATION OF DEVELOPABLE AREA

It is the intent of these regulations to limit development density on parcels on which
fragile features and critical natural resources are located. To achieve this intent,
development density shall be calculated based upon the total amount of developable
area found on the pre-subdivision parcel. The developable area shall be determined
by subtracting the area of these fragile features and critical natural resources, in
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Feature-based density applies to new
subdivisions. It can not replace environ-
mental overlays, such as steep slopes
and wetlands districts, as they would still
be needed to ensure development on
existing lots is located in the safest, most
suitable location. While feature-based
density accounts for unbuildable land in
determining density, it does not prevent
building on sensitive lands; environmen-
tal overlays are an effective tool to keep

whole or in part, from the area that can be counted toward the density

calculations. The total developable area shall be based upon the formula
described in Table 1.3.1.

Determination of developable area only applies to the proposed creation
of new lots or to the determination of density if more than one dwelling
unit, other than an accessory unit, is desired on the lot. It does not apply
to the use of pre-existing parcels for single or two family dwellings or
other nonresidential uses that otherwise meet the minimum require-
ments of the zoning ordinance.

In determining the amount of developable area located on a parcel, the

building sites away from sensitive
resources.

applicant may in some cases utilize the GIS mapset entitled [map titles
and dates] prepared by [e.g. regional planning commission) available at the
municipal office. In the event the planning board, as a result of site

The figures provided in the
table are for example only.
The planning board should
revise it to fit the objectives
of the local master plan and
other zoning ordinance pro-
visions such as floodplain,
shoreline and wetlands
overlays.
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investigation, determines that the town/city’s GIS data may not accu-
rately identify features found on a site, the board may require the applicant to pro-
vide more detailed site-scale information prepared by a licensed engineer or
surveyor regarding one or more of the features included in the table below. The
applicant may also choose to provide site-scale data indicating the features listed in
the table and use such data as the basis of the determination of developable area.

TABLE 1.3.1 Determination of Developable Area

Physical Features on the Parcel Developable Area Adjustment*

Slopes in excess of 25% deduct 100%

Slopes 15% - 24% deduct 50%

100 Year Floodplain deduct 100%

Wetlands and Surface Waters deduct 100%

Wetland Buffers no deduction

Shoreline Buffers no deduction

Deer Wintering Areas 50% deduction

Insert your community’s other priorities here.

All Other Land no deduction

* In instances where two or more features overlap, the deduction is only made once for a given portion
of the lot. The bighest applicable deduction is made.

In situations involving the subdivision of land for non-development purposes, the
planning board may waive the requirements of this section.

IV. DETERMINATION OF DEVELOPMENT DENSITY

In accordance with the town/city of [name] master plan, it is the intent of this
Ordinance to maintain low development densities in areas of the community with
limited and/or poor access to municipal facilities and services, [optional: insert other
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objectives to be achieved through density calculations, e.g. maintain low development densities
contiguous to significant public lands and open spaces], and to encourage moderate to
high densities in areas of the community with good access to municipal facilities and
services and close proximity to the town/city center. Rather than designating multi-
ple zoning districts within the [District], maximum density shall be based upon the
unique characteristics of the parcel relative to highway access, distance to the
town/city center, and [optional: e.g. proximity to protected open space).

The total development density of a site shall be presumed to be one unit per every
le.g. I acre] of developable area, although the density shall be adjusted in accordance
with the formulas set forth in Table 1.3.2. In no instance shall the total allowable
density be less than one unit per every [e.g. 50 acres] of developable area.

The area to be used for road right-of-way or other utility rights-of-way or other
areas not incorporated in individual lots shall be excluded from the acreage figure
used in the density calculation.

TABLE 1.3.2 Determination of Development Density

Adjustment to
Parcel Location Area Required for
Each Unit*

A. Proposed driveway or development road will access:

Paved State or Class V Highway or Private Road built to standards x1

approved by the Planning Board as part of an approved subdivision

Gravel Class V Highway or Private Road built to standards approved by x2

the Planning Board as part of an approved subdivision

Substandard** Class V Highway (as identified by the Town/City) or x4

other private road that does not meet municipal standards
B. After adjusting for access, adjustments shall be made for travel distance

from the municipal building to the parcel (measured to the nearest part

having 50 feet of frontage) by the most direct route using maintained

state or town highways.

Less than 1.5 miles x1

1.5 to 3 miles x3

3 to 5 miles x5

More than 5 miles x10
C. Optional: Consider adding additional objectives, for example:

After adjusting for access and travel distance, the density shall be

adjusted for proximity to the significant public lands listed below:

le.g. state park land, Appalachian Trail corridor] leg. x 2]

* Density adjustments are cumulative.

** If using the term “substandard,” the community needs to carefully define what this means. In
Newbury, for example, the town’s consulting engineer and road agent worked with the planning
board to create a list of criteria based on grade, alignment, sight distances, surface condition and
width, and shoulders. All of the roads in town were then evaluated and a list was developed.
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Each community needs to
make its own determination
of an acceptable minimum
and maximum density. The
figures contained here are

for example only.
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Where the sample language makes reference to the “municipal building,” this should be a location representative of your own
town/city center. For example, this may be a school or fire station. The size, character and geographic arrangement of your
community will determine the appropriate distance categories and factors.

Each community should identify the factors appropriate to density determination, as well as the weight of each factor. The
numbers here are shown for example only. However, all factors must have a clear rational linkage to density. For example, fac-
tors that might provide a basis for increased density include public water and/or wastewater treatment, or the provision of
open space for recreational use by residents, or other site design features which reduce the negative impacts, or even enhance
the benefits, of living in close proximity. Another example is stormwater management, where certain techniques can reduce the
negative water resource impacts of concentrated impermeable surfaces. Similary, location over zones of contribution to public
drinking water supplies makes density an important water quality consideration. Any factors included should also be clearly
and readily identifiable on a map or on the ground.

|
The planning board should V. BUILDING ENVELOPE

take care to review the defi- o L .
B S A minimum of one building envelope for each proposed new lot shall be delineated
e on the plans for subdivisions submitted for review and approval by the planning

nance to ensure that terms board indicating a minimum of [x] square feet for the location of all structures, site

are appropriately and con- work other than access, and septic systems outside of setbacks, floodplains, slopes

sistently defined. over [x] percent, wetlands and shoreland and wetlands buffers.
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BACKGROUND AND PURPOSE

A conservation subdivision is a residential subdivision in which a

Conservation Subdivision

RELATED TOOLS:
e Pedestrian-Oriented Development

Density Transfer Credit

substantial amount of the site remains as permanently protected * Feature-Based Density

open space while the homes are located on the remaining portion

* Lot Size Averaging

of the site. Under this approach, the community works with the

applicant to fit the development into the landscape in a way that
maximizes the protection of important natural and cultural ameni-

e Permanent (Post-Construction)
Stormwater Management

ties on the site and maintains the character of the community. e Habitat Protection

Conservation subdivisions can provide economic, environmental

and social benefits to a community in the following ways.

The cost of developing the lots can be reduced, which can support the inclu-
sion of some affordable housing units as part of the development project.

Future service costs for public infrastructure, such as roads, sewers and water
lines, are lower because roads and water/sewer lines can be shorter.

School buses, refuse trucks, snow plow and other service vehicles will have
shorter service routes.

Property values within conservation subdivisions can appreciate faster than
properties in conventional subdivisions due to the added amenities provided by
the adjacent open space.

Residents enjoy the recreational opportunities and views provided by the pre-
served open space.

Important and unique natural and cultural features, such as archeological or
historical sites, can be protected.

Can reduce the amount of impervious surface created, thus reducing runoff to
local water bodies, such as rivers and streams.

The open space can provide a buffer to protect water bodies and other natural
areas, lowering the impact that development has on fragile natural features.

A larger network of protected areas and open space can be created if open
space is connected across several developments and potentially support trail
networks for walking, biking, and hiking.

The clustering of houses can encourage more walking and more frequent
interaction with ones’ neighbors, fostering a stronger sense of community.
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APPROPRIATE CIRCUMSTANCES
AND CONTEXT FOR USE

Conservation subdivision requirements will be most effective when used with a
larger plan for resource conservation and community development. New develop-
ments using the conservation subdivision design approach can match their develop-
ment layout to a local or regional open space protection plan to ensure that
important natural resource areas, such as a river corridor, are protected as one
large, contiguous block even though several individual parcels are developed at dif-
ferent points in time.

Prior to working with the model zoning ordinance and subdivision regulations, a
community should consider the following questions and their community’s goals.

HOW MUCH LAND AREA SHOULD BE CONSERVED?

Given that conservation of open space is typically a primary objective of pursuing
this approach, communities are encouraged to require that a minimum of 50 percent
of “buildable” area of the parcel and 80 percent of the “non-buildable” area be con-
served as part of a conservation subdivision. “Non-buildable” area is defined based
on a community’s existing development restrictions (i.e., what areas cannot be
counted toward minimum lot size or are restricted from development), but may
include wetlands, hydric soils, open water, slopes greater than 25 percent, or any
area otherwise restricted from development. By requiring a minimum of 50 percent
of the “buildable” land to be conserved helps ensure that uplands, agricultural land,
and forested areas are preserved as well as wetlands.

Although it is up to the community to decide what amount of land must be con-
served, lesser requirements may not provide sufficient open space to meet the objec-
tives of the community. A community might decide to vary the required amount of
open space that must be conserved for different areas or zones within their commu-
nity. For example, the amount of required open space might increase to 80 percent
of the total area of the parcel in areas zoned as rural or agricultural/forestry, but
might decrease to 20 percent in higher-density areas.

Communities should also be explicit about what types of land can be counted as part
of the open space. For example, land that is part of an individual house lot or right-
of-way should not be counted as part of the conserved open space.

WHAT USES SHOULD BE ALLOWED IN THE
CONSERVED OPEN SPACE?

A community should identify what activities or uses are allowed within the con-
served open space. The types of uses allowed and the amount of the conserved
land that can be dedicated to those uses will depend on the community’s goals and
the nature of the resources being protected. For example, more intensive uses,
such as a playground or ball field, might be allowed in a higher-density zone, but
most uses could be restricted in areas conserved as wildlife habitat preservation or
working farmland.
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WHAT RESOURCES SHOULD BE PROTECTED?

Upfront consideration of a community’s priorities for protection will help guide the
implementation of this approach. Some resources that a community might give pri-
ority to include in the open space include:

* Floodplains

* Wetlands, including vernal pools

* Riparian areas (land areas adjacent to water bodies) and surrounding uplands

* Habitat for threatened or endangered species

* Highest condition habitat areas defined by NH Wildlife Action Plan

» Wildlife corridors

* Drinking water supply areas, e.g., wellhead protection areas

¢ Cemeteries

* Historic sites

* Scenic viewsheds

* Contiguous, high-productivity woodlands

* Productive agricultural or forest soils

* Existing or planned hiking, biking, walking, skiing or snowmobile trails
through the site

SHOULD INCENTIVES BE OFFERED FOR CERTAIN
DESIGN CHARACTERISTICS?

Incentives may be used to encourage the use of this approach, to motivate better
design, or to promote the use of a conservation easement held by a third party to
protect the open space. Incentives, which typically take the form of additional
dwelling units, should be used sparingly.

Incentives can be used to encourage applicants to provide certain amenities within
the development, such as full public access to the open space or a percentage of
affordable units, or to encourage designs that provide for greater protection of cer-
tain types of natural or cultural features of particular importance to the community.

HOW SHOULD THE NUMBER OF UNITS
ALLOWED BE DETERMINED?

Communities are encouraged to use a formula-based approach as the primary
method for determining the number of units that can be built within a conservation
subdivision. Under a formula-based approach, the number of units is determined
based on the natural resource and spatial characteristics of the site and the underlying
zoning or density requirements. Several communities in New Hampshire have used
formula-based approaches, including Hopkinton, New Durham, and Chichester.

The intent of a conservation subdivision approach is to allow at least as many
units as could be built under a conventional approach. To avoid conflict on whether

www.des.nh.gov/organization/divisions/water/wmb/repp CHAPTER 1.4: CONSERVATION SUBDIVISION
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a formula-based approach unfairly reduces the number of units, communities can
allow the use of the yield plan approach as a secondary option. Under the yield plan
approach, an applicant creates a conventional subdivision plan to determine the
number of allowable units. Although many communities currently use a yield plan
approach, this approach can be expensive and time-consuming, and thus, serve as a
deterrent to the use of the conservation subdivision approach. Often the effort
invested by both the applicant and the planning board in developing and evaluating
the conventional subdivision design during the yield plan process is better spent in
developing a better conservation subdivision design.

WHAT COMMUNITY CONCERNS ABOUT
DESIGN AND LAYOUT SHOULD BE ADDRESSED?

Under a conservation subdivision approach, most, if not all, dimensional require-
ments for individual lots are eliminated or substantially reduced to provide more
flexibility to fit the development to the landscape. However, communities might
wish to adopt design standards or guidelines to address community concerns regard-
ing the visual impact of a new development or the quality of the open space con-
served. Some of the design standards will be appropriate to apply to all types of
subdivisions, not just those using a conservation design approach.

Layout and Location of Protected Open Space

The protected open space within a conservation subdivision should, whenever possi-
ble, be connected to undeveloped land on adjacent parcels. Communities may also
include additional design parameters as well as a requirement that the subdivision
proposal demonstrate consistency with local and regional long-term open space or
land protection plans, where applicable.

Rural Character within Built Area

A community may have concerns with allowing a large number of homes to be
tightly clustered together, particularly in rural or agricultural areas. In such situa-
tions, design standards can be included in the subdivision regulations to maintain
the open, undeveloped character of the community and provide a sense of privacy
and openness for individual houses.

Neighborhood or Village Character within Built Area

Development within higher-density areas, such as those adjacent to an existing village
or town center, or larger developments with a significant clustering of homes, might
benefit from using village-type design parameters to structure the built area. A vil-
lage-type layout of homes, consistent with the traditional New England style of
development, will allow homes to be located closer together in much less space, while
still creating a comfortable environment for residents and pedestrians. In addition to
the model regulations in this chapter, see Chapter 1.5: Village Plan Development.

Minimize the Impact on the Environment

Zoning/subdivision requirements designed to protect natural resources (e.g., wetland
buffers, stormwater, landscaping) should continue to apply to all subdivisions, includ-
ing conservation subdivisions. In many cases, using a conservation subdivision design
approach makes it easier for a development to comply with existing and recommended
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FIGURE 1.4.1 Conservation Design Works in Village and Rural Settings
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practices for minimizing impacts. For more information on this topic, please refer to
the standards presented in the chapters on Water Resource Protection, Permanent (Post-
Construction) Stormwater Management, Landscaping, and Habitat Protection.

OTHER COMMUNITY CONCERNS:

How will Long-term Protection of the Conserved Open Space be
Ensured? What Role is the Municipality Willing to Assume?

"The open space land may remain in private ownership by one or more landowners, be
owned in common, or be conveyed to the municipality or to a third-party organization.
Regardless of who owns the conserved open space, a community needs to ensure that
there is an acceptable legal restriction and stewardship plan in place to ensure the long-
term protection of the open space conserved as part of the conservation subdivision.

Conservation easements are legally binding agreements held by a third-party (either
a municipality or a qualified organization in the area), that govern the future use and
management of the parcel of land on which the conservation easement is placed. The
easement provides the legal basis for the organization that holds the easement to
ensure the long-term protection of the open space. Conservation easements are the
preferred approach for larger areas of protected open space, especially for parcels con-
taining high-valued natural resource or cultural features. Local and state-wide land
trusts and conservation groups are more likely to accept an easement for larger parcels
protecting resources and/or areas they have identified as important (either as a partici-
pant in the site design process or in a previous conservation planning effort). The
municipality (often the local conservation commission) must be prepared to perform
all the necessary actions if they hold a conservation easement on a property.

Deed restrictions (also called restrictive covenants) can also be used to protect
open space. A deed restriction is a restriction on the use of land usually set forth in
the deed of a property. The restrictions would limit how the open space is used, the
structures that would be allowed on it and how the land should be maintained in
perpetuity. A homeowners’ association is almost always required, especially when
there is joint open land and/or open space protected through deed restrictions
alone. If deed restrictions are implemented, municipalities should provide sample
language to the applicant to ensure effectiveness and should require that the munici-
pality and any resident of the development or abutting properties have the authority
to enforce the deed restriction. Although deed restrictions are considered a less
secure alternative, they can be an appropriate protection method for smaller parcels
of land or for open spaces that are subject to more intensive uses.

To facilitate oversight of the conserved land, protected areas must be clearly identi-
fied on a final plat of the subdivision and on-the-ground markers should be placed
on site to identify the boundaries of conservation land.

The logistics of implementing a long-term monitoring and stewardship plan
also must be addressed. The monitoring and stewardship plan ensures that the con-
ditions of the open space protection agreement (whether it is an easement or deed
restriction) are honored. One approach to provide for long-term stewardship is to
assess a fee at the time of subdivision approval to fund long-term monitoring. Most
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local and state organizations require a fee to cover their stewardship responsibilities
when accepting an easement.

Municipalities might also require that homeowner education materials be developed
to teach new homeowners about the appropriate uses and prohibited activities in the
protected open space. The planning board should discuss with the applicant and the
conservation commission how these materials will be developed, maintained and dis-
tributed to future homeowners.

LEGAL BASIS AND CONSIDERATIONS
FOR NEW HAMPSHIRE

ENABLING STATUTES

RSA 674:21 authorizes a community to enact a conservation subdivision ordinance.
A community follows the same procedures to enact a conservation subdivision ordi-
nance as other ordinances, as outlined in RSA 675:2-5. Although some communities
require a special exception for a conservation subdivision, this is not recommended.
"To encourage the use of this approach, a conservation subdivision application should
be treated in the same manner as a conventional subdivision application.

Under RSA 674:21, municipalities have the option of granting the planning board
the authority to issue a special permit (also known as a conditional use permit) as a
means of giving the planning board and applicants greater flexibility to waive or
modify some or all of the requirements specified in the conservation subdivision
ordinance or to allow certain additional uses in the designated open space when
deemed appropriate. The advantage of allowing special permits is that the planning
board can work with an applicant to modify a plan when it is in the best interest of
the community and the applicant to do so without requiring a zoning variance.

When authorized by local zoning, the conservation subdivision approach can be the
required format for new subdivisions. A community might elect to require this approach
for all subdivisions or only for subdivisions of a certain size, e.g., greater than 10 acres,
or in certain areas of their community, such as those areas targeted for conservation or
for parcels containing certain types of important natural or cultural features.

To make the best use of the conservation subdivision approach, communities should
revise the application requirements and review process for all subdivisions to require
more detailed information on the site to be developed earlier in the review process
and to require applicants to participate in a preliminary review prior to submitting a
formal application (under RSA 676:4, II). Pursuant to RSA 674:35, I, a municipal-
ity’s governing body must authorize the planning board to require preliminary
review of applications for the subdivision or land (and for site plans, under RSA
674:43, I). The process for subdivision application and review and the submission
requirements for each step are addressed in a municipality’s subdivision regulations.

New Hampshire statute identifies three stages of plan review: preliminary review,
design review, and formal application (RSA 676:4, II). Preliminary review is non-
binding and is limited to discussion of “proposals in conceptual form only and in
general terms such as desirability of types of development and proposals under the
master plan (RSA 676:4, I1a.).”
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EXAMPLES AND OUTCOMES

Many New Hampshire communities have adopted some type of open space or con-
servation subdivision design approach. Communities vary substantially, however, in
how these concepts are applied, including the amount of open space that must be
conserved and whether the use of conservation design is required (or optional).

The communities of Hanover, Hopkinton, and Durham have adopted the approach
described in this chapter. Exeter, Stratham, Dublin, New Durham, and Dover,

among others, have similar open space subdivision requirements.

FIGURE 1.4.2 Conservation Subdivision Example: Great Pines, New London, New Hampshire

(average 0.6 acres)

42.5 acre parcel Little Lake Sunapee ; .
29 acres were placed —— ,l :
into conservation ,/, ------- r 1
(as common land) R 1
pos 1 \
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. 2 land ' Parcel Boundary
ranging from 0.5-0.9 acres y I
Access 1
]
1
1
1

R-2 zoning (2 acre/lot
conventional zoning),
with public water and
sewer available

Conservation
Land
(29 acres)

Conservation
Land
(29 acres)

Property is located uphill, approximately 1,000 feet from Little Lake Sunapee, which provided the impetus for devel-
oping this property as an open space/conservation/ cluster subdivision (under New London’s cluster development
ordinance in place at that time). To further reduce the potential impact, this project used a narrow pavement width
(18 feet of pavement with gravel shoulders within 50 foot right-of-way), minimized clearing and land disturbance,
and included additional measures to control stormwater runoff (e.g., infiltrating open swales rather than a closed

drainage system).
Required setbacks include: 20 feet from edge of pavement, 100 feet from the exterior parcel boundary, and 25 feet

separation between structures on adjacent lots.
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Model Language and Guidance
for Implementation

This section provides a model conservation subdivision zoning ordinance and addi-
tional model subdivision regulation language. Also included are model resolutions
authorizing the planning board to require applicants to participate in site inventory
review and conceptual plan review meetings with the planning board prior to sub-
mitting a formal subdivision application. The model subdivision regulation language
revises the application requirements and review process for all subdivisions. A con-
servation subdivision ordinance will be more effective if a community also revises
the general requirements and application process for all subdivisions.

CONSERVATION SUBDIVISION ORDINANCE
I. PURPOSE

"This Conservation Subdivision ordinance is intended to encourage environmentally
sound planning to conserve open space, retain and protect important natural and
cultural features, and provide for efficient use of land and community services to
advance the goals stated in the master plan.

Il. OBJECTIVES

¢ 'To maintain rural character, preserving farmland, forests and maintaining rural

viewscapes.

* To preserve those areas of the site that have the highest ecological value,
including, for example, wildlife habitat, e.g., large unfragmented blocks of
undeveloped land, areas of highest condition identified based on NH Fish and
Game’s Wildlife Action Plan, and water resources, e.g., drinking water supply
areas and watersheds, wetlands, streams and rivers.

* "o locate buildings and structures on those portions of the site that are the
most appropriate for development and avoiding developing in areas ill-suited
for development, including, for example, areas with poor soil conditions, a
high water table, that are subject to frequent flooding or that have excessively
steep slopes.

* To preserve historic, archeological, and cultural features located on the site.

* To create a contiguous network of open spaces or “greenways” by linking the
common open spaces within the subdivision and to open space on adjoining
lands wherever possible.

¢ To reduce the impacts on water resources by minimizing land disturbance and
the creation of impervious surfaces and stormwater runoff.

* 'Jo reduce the amount of roads, sidewalks, and stormwater management struc-
tures that must be built and maintained.

¢ 'To minimize the impact of residential development on the municipality, neigh-

boring properties, and the natural environment.
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examine its own purpose
and objectives, as expressed
by the public and articu-
lated in the Master Plan, in

implementing this approach.
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Municipalities should
review the list below and
include only those terms not
already defined within their
zoning ordinance, or revise
terms included within their
ordinance as needed. Terms
that are expected to already
be defined in a town's exist-
ing zoning ordinance are not

included here.
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[11. DEFINITIONS
For the purpose of this chapter, the terms used herein are defined as follows:
Applicant: The owner of land proposed to be subdivided or his representative.

Buffer: Land area within which adequate vegetation is maintained or provided to vis-
ibly separate or screen one use from another and/or to minimize potentially negative
impacts on surrounding areas, e.g., shield or block noise, light or other nuisances,
reduce water pollution. Also known as a “vegetated buffer.”

Buildable Area: Land area of a parcel excluding non-buildable area.

Buildable Lot: The smallest lot area established by the zoning ordinance on which
a use or structure may be located in a particular district.

Building Envelope: Area of a building lot identified on a subdivision plan indicat-
ing the allowed limits of clearing and grading, and within which all structures, and,
when applicable, the well and septic systems, including the tank and leach field, shall
be located.

Conservation Easement: A permanent legal restriction against future development
and other activities as specified in the conservation easement deed. An easement may
be worded to permit or restrict public access, allow or disallow recreational uses,
allow or disallow other uses, such as limited development, agriculture, or forestry.
Easements are tied to the title of the land, regardless of subsequent ownership.

Conservation Subdivision: An alternative form of residential development where,
instead of subdividing an entire tract into lots of conventional size, a similar number
of housing units are arranged on lots of reduced dimensions, with the remaining
area of the parcel permanently protected as designated open space. Also referred to
as “open space subdivision.”

Deed Restriction: A restriction on the use of land usually set forth in the deed for
the property. Also known as a “restrictive covenant.”

Designated Open Space: Reserved land that is permanently protected from further
development and remains in a natural condition or is managed according to an
approved management plan for natural resource functions, e.g., forestry, agriculture,
habitat protection, passive recreation, or limited uses as approved by the planning
board under this ordinance as part of a conservation subdivision.

Easement: The right or privilege that a person may have in another person’s prop-
erty, often for the purposes of installing and maintaining utilities and drainage ways
or allowing a right of passage.

Homeowners Association: A private corporation, association, or other legal entity
organized in accordance with state law and established by the applicant or the
member individuals for the benefit and enjoyment of its members, including over-
sight and management of common open space, designated open space, and/or
shared facilities.

Non-buildable Area: Land area that cannot be counted toward the minimum lot size
under a conventional subdivision, including areas with the following characteristics:
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wetlands or wetland soils as defined by RSA 482-A: 2, X; slopes greater than 25 per-
cent; submerged areas; utility rights-of way; land area within the 100-year flood-
plain; or land that is restricted from development by covenant, easement or other
restriction.

Open Space Common: Land within or related to a development, exclusive of land
dedicated as designated open space, not individually owned, which is designed and
intended for the common use or enjoyment of the residents of the development
and/or the town and may include such complementary structures and improvements
as are necessary, appropriate and approved by the planning board.

Restrictive Covenant: A restriction on the use of land usually set forth in the deed
for the property.

Sketch Plan: A preparatory sketch of the preliminary subdivision layout that does

not include engineering details, which is used to support a general discussion with

the planning board as to the form of the plat and the objectives of the zoning ordi-
nance and applicable subdivision or site plan regulations.

IV. AUTHORITY AND APPLICABILITY

A. To facilitate the implementation of the goals of the master plan, all subdivi-
sions for residential use shall use a conservation subdivision design approach,
unless exempted under Section IV.B or granted a special use permit under

Section IV.C.

The definition of non-
buildable area should

be customized for each
community based on its
restrictions regarding what
land area can be counted
toward the minimum

lot size under the
conventional subdivision
requirements.

The model ordinance is written to encourage the use of conservation design subdivisions, but to allow the planning board to

entertain a conventional development plan under a special permit or conditional use process (rather than seeking a variance

from the Zoning Board of Adjustment). Under this approach, the use of the conventional subdivision design is subject to an

additional review and approval step by the planning board, making it somewhat more difficult for the applicant to pursue con-
ventional subdivision design.

Each community must decide whether it wishes to require the use of conservation subdivision design for residential subdivision
development or leave the choice up to the applicant. A community can also require the use of conservation subdivision design
for specific areas or situations, such as specific zoning districts or on any parcel with high natural resource value (e.g., on
parcels containing rare or outstanding habitat features, buffer areas to wetlands, streams, rivers, ponds, and lakes, etc.), or when

certain cultural features are present such as historic structures or existing trail networks.

This model ordinance does not restrict the use of the conservation subdivision approach to larger parcels of land. Instead, the
level of protection afforded to the open space is expected to vary. Although smaller parcels of conserved land are generally not
viable candidates for a conservation easement held and enforced by a third party, such areas can be protected through deed
restrictions. The open space is protected over time by ensuring that neighboring land owners in the subdivision and abutters, a
community association, and the town all have the legal authority to enforce the deed restrictions.

B. Exemptions: Subdivisions meeting any one of the following criteria shall be
exempt from the requirements of this section, unless a landowner elects to fol-
low the standards of this section.
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If conservation subdivision is required as the primary form of residential subdivision, the community might wish to identify spe-
cific conditions under which conservation subdivision is not required, such as when a small number of lots or dwelling units
are created with no future opportunity for further subdivision or when very large lots are created, e.g., 11-25 acres or greater
per lot. A lot that is at least 17 acres in size is eligible for the current use tax assessment for 10 acres.

1. The subdivision creates lots that are, on average, equal to or greater than
479,160 square feet (11 acres) in size and provided the deed for each lot
created contains a restriction prohibiting the further subdivision of the lot;

2. The parent parcel is nine acres or less in total size and the subdivision does
not require a new road; or

3. The subdivision creates five or fewer dwelling units and does not require a
new road.

C. Authorization to Issue a Special Use Permit: Notwithstanding other provi-
sions of (municipality)’s zoning ordinance, authority is hereby granted to the
planning board, as allowed under RSA 674:21, 11, to issue a special use permit
to modify the requirements of this section as follows:

1. The planning board may issue a special use permit for the parcel to be
developed as a conventional subdivision when it finds that:

a. The parcel is ill-suited for development using conservation subdivi-
sion design, or a conventional design provides greater or equal
benefits to the community; and

b. The conventional subdivision design retains and protects important
natural and/or cultural features identified by the planning board
and/or the site inventory.

2. The planning board may issue a special use permit for a modified conserva-
tion subdivision design to allow for variations from certain requirements of
this section as specified herein. Such modifications shall be consistent with
the purposes and standards of this section, fall within the guidelines con-
tained herein, and shall not be detrimental to public health, safety or welfare.

Municipalities have the option of granting the planning board the authority to issue a special permit (also known as a condi-
tional use permit) as a means of giving the planning board and applicants greater flexibility to “fit” the development into the
landscape by being able to waive or modify some or all of the requirements specified in the conservation subdivision ordinance
or to allow certain additional uses in the designated open space when deemed appropriate. The advantage of allowing special
permits is that the planning board can work with an applicant to modify a plan when it is in the best interest of the community
without forcing the applicant to pursue a zoning variance. The risk, however, is that the applicant and/or planning board may
also go too far in relaxing the standards. For this reason, this model ordinance specifies the degree to which the specific stan-
dards can be varied under a conditional use or special permit.
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D. Sequential Subdivisions: The provisions of this ordinance shall apply to the
sequenced development of a parent parcel over time through separate succes-
sive applications. When a subdivision is proposed that involves part of a larger
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parcel or includes lots that are capable of further subdivision, the planning
board may require that a site inventory and a conceptual (non-binding) long-
range plan be submitted for the entire parcel and used to evaluate the pro-
posed subdivision.

. Review Process: A subdivision application under this section shall comply
with the application and review process specified in the subdivision regula-
tions, except that sections of the subdivision regulations that are clearly not
applicable to a conservation subdivision design shall not be imposed on the

The details for the review
process are provided in the
model language for revising

a community’s subdivision

applicant by the planning board.
review regulations, which

FE. Legal Review: Prior to final approval by the planning board, the applicant

follow the model zoning

shall submit for review by the town counsel any restrictive covenants, condo- ordinance.

minium or cooperative agreements, conservation easement, deed restrictions,

or other legal agreements proposed for use in the conservation subdivision.
The town counsel shall advise the planning board of the adequacy of such
legal provisions. The applicant shall pay all associated costs of the legal review.

V. MAXIMUM DEVELOPMENT DENSITY

A. Base Number of Development Units: The applicant shall choose one of the
following methods for calculating the base number of dwelling units that may
be constructed on the property:

1. Formula Approach: Under the formula approach, the base number of
dwelling units is determined by the following formula:

Example Formula

Base Number Dwelling Units =

[(Net Area) x (Factor) + Conventional Minimum Lot Size (# Dwelling Units/Lot) The "factor” accounts for

area required for a new

Where Net Area =
Total Area of Parcel (sq. ft.) — “Non-Buildable Area” on the Parcel (sq. ft.)

roadway, right-of-way, and
utilities, and reflects the dif-

Conventional Minimum Lot Size = lot size determined for a single-family ficulty of developing a site

building, two-family building, or multi-family building (or combination of the
above as permitted) based on the conventional zoning requirements.

by varying density based on
the amount of wetlands and
steep slopes.

Non-Buildable Area = any area that cannot be counted toward the minimum

lot size under a conventional subdivision or is restricted from development by
covenant, easement or other restriction (see definition).

Factor = number determined by the following:

Percentage of Parcel that is Factor
Wetlands and/or Steep Slopes*
0-<10% 0.75
10-<20% 0.70
20-<30% 0.65
30% or more Use Yield Plan Approach

* Steep slopes are those greater than 25 %
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The number of allowable dwelling units is determined based on the allowable num-
ber of units per building under the conventional zoning, where the result is rounded
up for single family homes and down to the next whole number for buildings con-
taining more than one dwelling unit.

If the subdivision involves only part of a parcel, the buildable area shall be calculated
for that portion of the parcel proposed to be included in the subdivision. If a parcel
is located in more than one district, the base number of allowable dwelling units will
be determined for each portion of the parcel separately and added together and then
rounded to the next whole number.

For example, for a 120 acre parcel in a 3 acre zone (i.e., 3 acre minimum lot size per single family home (1 dwelling unit per
building)) with 30 acres of wetlands, the example formula approach above permits 20 dwelling units, as single family homes

[(120-30)*0.651 +3 =19.5 or 20 single family homes.

With a 4 acre minimum lot size per two-family building (each building containing two dwelling units), 14 two-family buildings
are permitted
[(120-30)*0.65]+4 = 14.6 or 14 buildings,
*2 dwelling units per building = 28 dwelling units.

Communities should evaluate any proposed formula against several recent subdivisions and consider the nature of remaining
land in their community. The objective is to define a formula that provides a number of units that is the same or very close to
the number that would be allowed under a conventional subdivision approach.

2. Yield Plan Approach: Under this approach, the applicant presents a yield
plan to the planning board to determine the number of allowable buildings
and dwelling units permitted within the conservation subdivision. The yield
plan is a sketch plan for a conventional subdivision development that fully
complies with the requirements for a conventional subdivision.

Applicants and planning boards must follow all standard procedures for approving variances or waivers in approving a Yield
Plan (see Auger v. Town of Strafford, No. 2006-646).
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3. Exceptions

a. If more than 30 percent of the area of the parcel consists of wet-
lands or steep slopes, then the applicant shall use the yield plan
approach to determine the allowable number of buildings and
dwelling units.

b. The planning board may require the preparation of a yield plan if
the subdivision creates 20 or more dwelling units as determined by
the Formula Approach. The planning board may require the use of
the yield plan for determining the permitted number of dwelling
units if it finds, upon review of the yield plan, that the characteris-
tics of the site, e.g., soil types, arrangement of wetlands and steep
slopes, support fewer than 90 percent of the number of dwelling
units permitted by using the formula approach.
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B. Incentives: Additional dwelling units and/or lots, not to exceed 20 percent
over and above the base number of dwelling units permitted, may be awarded
at the discretion of the planning board for any of the following:

Incentives generally are not needed to encourage the use of the conservation subdivision approach, provided the
review/approval process is the same as for a conventional subdivision. Incentives are best used sparingly to encourage actions
that cannot be required - such as providing full public access, more permanently protected open space, or establishing a per-
manent conservation easement held by a third-party conservation organization. Too many opportunities for applicants to
increase the number of dwelling units allowed can reduce community support for using the conservation subdivision approach.

1. Conservation of greater than 50 percent of the buildable area of , _
For example, a 20-unit development with

72 percent of the buildable area of the
parcel retained as designated open space

the parcel within the designated open space shall receive a 5 per-
cent increase in the number of dwelling units allowed for every

additional 10 percent of open space protected, up to a maximum would receive two additional bonus
increase of 15 percent over the base number of dwelling units units, for a total of 22 units.
allowed.

2. Developments that grant public access, i.e., not limited to residents of
the subdivision, to the designated open space shall be eligible for up to
a 10 percent increase in the number of dwelling units allowed.

3. Developments that provide for a permanent conservation ease- ; N ; ;
. . In this case, the additional dwelling units

ment and that include a stewardship fund payment, acceptable , ,
are provided to encourage the establish-

to the planning board and held by the town, a recognized con- . .
ment of conservation easements in recog-

servation organization, or land trust, shall be eligible for a 10 nition of the additional work and expense

percent increase in the number of dwelling units allowed. involved in putting the easement in place.

VI. DIMENSIONAL REQUIREMENTS I

A. Lot Size Requi nt
ot Stze Requirements The model provides two options for

1. Buildings in a conservation subdivision may be located on indi- establishing a minimum lot size within a

vidual residential lots, on common lots, or a combination conservation design subdivision. Under

thereof. If more than one dwelling unit will be located on a lot, the first approach, the minimum lot size

the ownership and management arrangements for that lot, and . de.termlnedfby sefll-lozerasl o e
the units thereon, shall be included in the subdivision applica- requtnreumedntst;r waste\(;vater man:g;—
. . ment. under the second approacn, the
tion. The arrangements shall be subject to approval by the plan- _ : U _

community specifies a minimum lot size,

ning board in accordance with the subdivision regulations. - 4
8 g e.g., 50 percent of the minimum lot size

2. Minimum Lot Size [First Option for a Municipality] under conventional subdivision, but
allows for variation from that minimum
a. If public wastewater treatment is not available, the min- by special permit.

imum lot size permitted shall be based on soil-based lot

sizing requirements for wastewater management as

specified by the New Hampshire Department of Environmental
Services. Developments may utilize individual or community wells
and/or septic systems.

b. The planning board may require lot sizes to be larger than the
minimum required under soil-based lot sizing to comply with other
requirements of this section, particularly the dimensional and
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design standards of this section, or to protect human health, wel-

fare and public safety.

c. If public or community wastewater treatment is provided, lot size
shall be the minimum size necessary to comply with the dimen-
sional and design requirements of this section. In no case, shall a
lot be less than 5,000 square feet.

d) The size of the individual lots shall be shown on the subdivision
plan and shall be subject to planning board approval based upon its
finding that the lot sizes will allow for the creation of a high-qual-
ity living environment for the residents of the subdivision and the
abutting property owners.

3. Minimum Lot Size [Second Option for a Municipality]
[Insert a minimum lot size table for your community|

The municipality determines standard minimum lot size(s) within a conservation design subdivision for each zoning district, but
allows for flexibility by including the section below on alternative lot sizing.

4. Alternative Lot Sizing: The planning board may authorize variations from
the minimum lot sizes specified above by special use permit, provided the
planning board determines that the following conditions are met:

a.  All lots comply with the New Hampshire Department of
Environmental Services requirements for subsurface wastewater
management (developments may utilize individual or community
wells and/or septic systems); and

b. The goals and design specifications of this section are otherwise
achieved.

B. Specifications for Individual Lots

1. A building envelope shall be identified for each new lot in compliance with
the standards in Table 1 to ensure an adequate separation between new pri-
mary structures on the subdivided parcel and between new primary struc-
tures and existing structures on adjacent lots. For new lots, the standard is
applied to the average distance between building envelopes on adjacent new
lots, i.e., the actual distance of separation may vary and be less than the
minimum specified for some lots, provided that, on average, the minimum
distance of separation is achieved across all new lots created. Variations
from this standard may be granted by the planning board under special per-
mit provided that the intent of this section is met and an adequate vegetated
buffer is maintained or provided between new structures.

Minimal dimensional standards are set under this approach to allow flexibility in the design and layout of the subdivision and
maximize the open space conserved. For this reason, frontage requirements are eliminated and set back requirements are mini-
mized. The layout of structures is managed by the required separation between building envelopes. A community should review
these specifications for consistency with their objectives for the design of subdivisions within their different zoning districts.
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Table 1.4.1: Specifications of Minimum Separation Distances Between Building Envelopes

[EXAMPLE: Specify Requirements for Your Community!]

District Minimum Separation Distance of Building Minimum Average Separation Distance
Envelopes for New Lots From Existing Between Building Envelopes for New Lots
Structures on Adjacent Parcels

Rural — large lots (4+ acres) 100 feet 75 feet
Rural Residential (2-3 acre lots) 75 feet 50 feet
Residential(1 acre lots) 40 feet* 30 feet*
Village Development (< 1 acre lots) 30 feet* 20 feet*

* The minimum separation distance may be reduced to the average separation between structures on neighboring properties.

FIGURE 1.4.3 Building Separation in a Conservation Subdivision

B m Six new lots with building
Existing = 1ol 80’ m envelopes meeting all standards:
Houses Average 75' between envelopes
M on new lots, T0O0' minimum between
. envelope and existing homes.

B Separation Distances
N BE1toBE2= 65
BE2to BE3 = 60'
BE 3 to BE4 =100
BE4toBE5= 80

BE5toBE6 = 75'

Conservation Average = 76'
Area

Cto BE5 =100

D to BE 2 =100

2. Principal structures located on a common lot (and within a common build-
ing envelope) shall be no less than 15 feet apart and shall conform to the
requirements of the town’s building code and the NFPA fire protection
codes based upon the type of construction and proposed use.

3. Height limits for structures shall be determined by the underlying zoning
for the parcel, unless variations are granted by special permit.

4. Building envelopes shall provide for a minimum setback of at least 10 feet
from the lot boundaries.

5. Building envelopes shall be delineated to ensure that no structures shall be
less than 15 feet from the edge of pavement of the roadway.
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6. Building envelopes shall be setback a minimum of 50 feet from wetlands
and shorelines (unless subject to a greater setback requirement under local
zoning or state law). No structures or supporting utilities may be con-
structed on wetland.

7. Lots may be irregular in size and shape provided they conform to the natu-
ral topography and features of the parcel (e.g., the lot lines follow an exist-
ing stone wall, stream, or other natural dividing feature).

8. The planning board may authorize variations from the above standards,
except for provision (6) pertaining to the setback from a wetland/shoreline
or any requirement covered by state regulation or addressed elsewhere in
this ordinance, by up to 50 percent by special use permit issued pursuant to
Section IV.C.2, for the purpose of providing flexibility in the design of the
subdivision to meet the objectives of this section or to support the creation
or continuation of a traditional village-style development pattern.

C. Design Standards for Developed Areas: Subdivision plans shall comply with
any additional applicable standards governing the location and layout of lots
and structures found elsewhere in this ordinance and as set forth in the
Subdivision Regulations.

VII. OPEN SPACE REQUIREMENTS

A. Atleast 50 percent of the buildable area and 80 percent of the non-buildable
area of the parcel shall be permanently protected as designated open space
subject to the additional conditions below. The planning board may authorize
a slight reduction in the area of designated open space by special use permit,
when it finds that (1) the reduction is necessary to enable the use of the con-
servation subdivision approach based on the characteristics of the parcel, and
(2) the proposed subdivision adequately meets all other requirements of this
ordinance. In no case, shall the designated open space represent less than 50
percent of the total area of the parcel.

A community might decide to require a greater or lesser percentage of the parcel to be conserved or vary the percentage for
different areas of town or dependent on the specific characteristics of the parcel. For example, a community might require 80
percent of the total area of a parcel to be conserved in areas with high-value natural resources.
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B. Portions of the parcel that comprise part of an individual house lot, roadway,
driveway, access road, roadway right-of-way, other new or existing right-of-
way, utility easement, private or community leachfields or other components
of a wastewater management system, stormwater management structures, or
are part of a required buffer between any new structure and an existing right-
of-way, or any area that is less than 100 feet wide shall not count toward the
calculation of the designated open space.

C. The location, layout, and management of the designated open space shall con-
form to the standards and process set forth in the Subdivision Regulations.
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The model envisions that the predominant purpose of the designated open space is preservation of natural resource functions,
and thus, allows only limited uses of the open space. A community should decide what uses are appropriate in the designated
open space based on your community’s goals and objectives in utilizing this technique. A community might decide to vary the
uses allowed depending on the location of the development or the types of natural and/or cultural resources present. For
example, all uses of the open space might be prohibited if an area to be conserved contains critical wildlife habitat; passive
recreation, agriculture and forestry might be permitted in a development in a rural zone; while more intensive recreation, such
as ball fields or tennis courts, might be permitted in an area targeted for higher density growth. Alternatively, a community
could establish a process to determine the allowable uses based on the characteristics of the site and the recommendations of
a natural resource specialist.

D. Any use of the designated open space is subject to approval of the planning
board and conservation commission and shall demonstrate that such uses shall
not negatively impact the natural and/or cultural amenities preserved through
the conservation subdivision design.

E. The following uses generally are permitted in the designated open space,
unless specifically prohibited or restricted as a condition of subdivision
approval for the purposes of protecting important natural features or
characteristics of the parcel:

1. Forest management.

2. Agricultural cultivation and pastures.

3. Passive (non-motorized) trails and recreational uses.
4. Snowmobile trails.

E. Up to 50 percent of the designated open space may be permitted by special
permit to be used for the following. The planning board may impose specific
criteria or restrictions on such uses as deemed necessary to support the goals
of this section:

1. Agriculture involving animal husbandry and/or boarding.
2. Active outdoor recreation uses, including formal playgrounds and fields.
3. Parking areas for access to the designated open space.

4. Individual or community wells provided that this use was approved as
part of the subdivision plan and that appropriate legal arrangements are
established and approved by the planning board for the maintenance and
operation of these facilities.

G. The removal of soil, trees and other natural features from the designated
open space is prohibited, except as consistent with conservation objectives or
permitted uses as provided above.

H. The designated open space shall be retained in a natural, undisturbed state,
except for those activities permitted and approved as provided above, or as
required for active management according to a conservation agreement and
management plan written by a qualified natural resource professional.
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FIGURE 1.4.4 Rural Conservation Subdivision Example

16.5 acre parcel (1 acre wetlands and 1.5 acres steep slopes)
Conventional Zoning: 2 acres per dwelling, 3 acres for 2-family

CALCULATE NUMBER OF ALLOWED UNITS

Number of single family homes =

[(718,740 sq ft - 43,560 - 65,340) x (factor = 0.70) + 86,720] =49
wetlands  steep slopes 2 acres - 5 homes

20% bonus =1 additional single family home =6 homes

Number of 2-family structures =
[426,888 ~ 130,680 =3.3
3 acres
= 3 structures
x 2 units per building = 6 units

STEP 1: Identify natural and cultural features
and required setbacks

e minimum 100" setback from existing
homes

e minimum 50' setback from wetlands

e minimum 150" setback along existing
roads

{:3 Significant trees (stand of trees)
.".'5 Stone wall

EXISTING ROAD

150
Scenic
Buffer

EXISTING ROAD

STEP 2: Delineate conservation areas
and potential area for building (possible
building envelope)

e 9 acres conserved = 54% of buildable
area)

! Buildable

EXISTING ROAD

150"
Scenic
Buffer

\ Potential
Buildable

Potential
Buildable

New Road 30' ROW

EXISTING ROAD

150
Scenic
Buffer

Potential

Buildable -2

VA

CONSER ION L
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FIGURE 1.4.4 Rural Conservation Subdivision Example (continued)

STEP 3: Delineate building
envelope and lot lines (for
single family homes)

* minimum 75" average separation
between new building
envelopes (BE)

* minimum 15' from edge of
pavement

e minimum 10' from parcel
boundary (unless another
setback is in effect)

* minimum lot size = 21,780 sq ft

- Community well,
individual septic

- Type 3 soils, open
space development

EXISTING ROAD

EXISTING ROAD

150 150’
Scenic LOT6 | scenic
Buffer

00:00°0%9.°

150
Scenic
Buffer

LOT1

AMENDED PROCESS AND REQUIREMENTS FOR
SUBDIVISION APPLICATION AND APPROVAL

AUTHORIZATION OF PRE-APPLICATION

REQUIREMENTS

Model Resolution Language

Pursuant to RSA 674:35, I, the planning board is hereby authorized to require

preliminary review of applications for the subdivision of land.

Pursuant to RSA 674:43, 1, the planning board is hereby authorized to require

preliminary review of site plans for nonresidential uses or for multi-family

dwelling units.

Pursuant to RSA 674:35, |, a municipality’s governing body must authorize the planning board to require preliminary review of
applications for the subdivision or land (and for site plans, under RSA 674:43, 1). The ability of the planning board to require
applicants to participate in preliminary or pre-application meetings is critical to providing planning boards early involvement in
the subdivision design process and will greatly increase their ability to influence the ultimate design and layout based on the
broader municipal goals and the characteristics of the site. The pre-application meeting can also foster a collaborative relation-
ship between the board, the abutters, and the applicant.

www.des.nh.gov/organization/divisions/water/wmb/repp

CHAPTER 1.4: CONSERVATION SUBDIVISION

63



INNOVATIVE LAND USE PLANNING TECHNIQUES: A HANDBOOK FOR SUSTAINABLE DEVELOPMENT

REVISIONS TO SUBDIVISION REGULATIONS AND
APPLICATION PROCEDURES

(once authorized by resolution at town meeting or by city/town council)

The following text is intended to be added to a community’s existing subdivision review regulations and to apply to all subdivi-

sion applications, both conventional and conservation design.

I. PRELIMINARY REVIEW

All applicants for subdivision review are required to participate

A community will need to determine if all sub- in a preliminary review process with the planning board. The
divisions are required to participate in a prelim- purpose of this process is to discuss the characteristics of the site

inary review prior to submitting a formal
application and if not, what types of projects

are exempt, e.g., minor subdivisions.

and proposed plan for development in conceptual terms. The
preliminary review process is further designed to acquaint the
potential applicants with the formal application process and
particular information that the planning board may request, to
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suggest methods for resolving possible problems in the develop-

ment design and layout, and to make the potential applicant aware of any

pertinent recommendations in the master plan, zoning, or regulations to the

property in question.

Limits of the Review

1.

The preliminary review shall be conducted at a posted meeting of the
planning board after identification of and notice to the abutters, holders of
conservation, preservation or other restrictions on the site or abutting
parcels, and the general public under RSA 676:4 1(d).

. The preliminary review shall not cause the proposed plan to be a pending

application or proceeding, and as such, no processing time limits, as defined
in RSA 676:4 shall apply.

. The preliminary review shall be informational and shall not bind the appli-

cant or the planning board. However, the planning board shall be entitled
to make recommendations with respect to the material presented during the
preliminary review to assist the potential applicant in preparing a formal
application. No decisions relative to the plan shall be made at the prelimi-
nary review.

. Public input will be accepted.

. Any documents provided to the planning board will be made part of the

record for future reference purposes.

. The planning board shall enter into the minutes any suggestions, recom-

mendations, or other factors discussed.

. Preliminary Review Documents

Applicants shall submit the following materials at least 30 days in advance of

the preliminary review meeting with the planning board. Materials shall be

SECTION 1: MULTI-DENSITY ZONING
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submitted to the town office, c/o chairperson of the planning board, according
to the filing schedule established by the planning administrator. All materials
must be submitted before a preliminary review can be scheduled.

1. Request for Preliminary Review. Applicants shall submit the appropriate
form, available from the town office, a list of the names and addresses of
abutters obtained from town records not more than five days before the
date of filing of the application, and application fee.

2. Site Context Map. The site context map shall be drawn at a size adequate
to show the relationship of the proposed subdivision to the adjacent proper-
ties and to locate the subdivision within the municipality, e.g., 1 inch = 400
feet. The site context map shall include the following:

a. Existing subdivisions in the proximity of the proposed subdivision,
including building locations.

b. Locations and names of existing streets.

Boundaries and designations of zoning districts. Municipalities should review their current
standards and requirements for site maps and

Watershed and subwatershed boundaries. site information and provide consistency between

the preliminary review and formal application

e. An outline of the subject parcel and the pro- .
S materials.
posed subdivision.

3. Site Inventory and Map(s). The site inventory map(s)
shall be at a scale of one inch equals 100 feet (unless another scale is mutu-
ally agreed upon for larger projects) and shall involve an individual or team
with the necessary training in natural resources and who shall certify the
information submitted. The inventory and map(s) shall include, at a mini-
mum, the following:

a. The proposed name of the subdivision, north arrow (true merid-
ian), date, and scale.

b. The boundaries of the parcel based upon a standard boundary sur-
vey prepared by a registered land surveyor and giving the bearings
and distances of all property lines.

c. Existing structures or easements on the site; if none, so state.

d. The topography of the site at an appropriate contour interval
depending on the nature of the use and the character of the site.

e. The major natural features of the site and within 500 feet of the
site, including wetlands, vernal pools, streams, ponds, rivers, ripar-
ian areas, floodplains, stratified drift aquifers, areas of significant
wildlife habitat (i.e., areas identified by the NH Wildlife Action
Plan as the highest condition habitat in the state or region; habitats
of endangered or threatened wildlife, other habitats of local signifi-
cance as identified by the conservation commission or other con-
servation organization), mast stands, boundary trees, noteworthy
tree specimens, scenic views or areas, significant geologic features,
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ridgelines, slopes in excess of 25 percent, agricultural soils of local
and statewide significance, high quality forest soils, meadows, and
any other important natural features. Wetlands on the site shall be
identified and delineated by a New Hampshire Certified Wetlands
Scientist and certified by the person performing the delineation.
Information on adjacent properties may be from published sources
and available state, regional, and local data.

Visible or known human-made features of the site and within 500 feet
of the site, including historic or cultural features, stone walls, roads,
driveways, fences, trails, historic structures or remnants, archeological
resources, graveyards, cemeteries, historic or current waste disposal
sites, and any other important features; if none, so state.

Soils on the site based on a soil survey. The planning board may
require the submission of a high intensity soil survey if it deter-
mines that a HISS is necessary to determine if the proposed density
of development conforms to the zoning requirements or to evaluate
the appropriate use of the property.

Vegetative cover conditions on the property.

Views onto and off of the property, with accompanying photo-
graphs.

Watershed and subwatershed boundaries.

Location of drinking water supplies (public and private) and pro-
tective radii.

All areas subject to covenant, easement or other restriction limiting
the potential development and/or use of such areas, including
resource boundaries and buffer areas subject to local, state, and/or
Federal regulation. The nature of the restriction shall also be
noted.

Location and size of existing utilities or improvements to the site; if
none, so state.

If not served by public water, any potential sources of fire protec-
tion water supply within one half mile of the site, including public
water mains, existing fire ponds, or other possible sources.

Preliminary identification of those areas of the site with the most
significant conservation value based on the assessment of the site.

4. Conceptual Plan of Proposed Development. Applicants shall submit a

conceptual plan for the development of the subject parcel that reflects the

characteristics of the site as detailed in the site inventory and map(s) and its

location within the community as indicated in the site context map. The

conceptual plan shall be prepared at the same scale as the site inventory

map and be provided as both a translucent sheet, which can be overlaid

onto the site inventory map(s), and solid plan.
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A conceptual plan shall be a draft plan, which does not include engineering
details, but is drawn to scale and indicates the following:

a. Proposed location of any new roadway.

b. Proposed residential lots, building envelopes, including the possible
location of a well and septic system, when applicable, and potential
house sites for each lot.

c. Existing and proposed features and amenities, including common
areas, trails, or community buildings, etc.

d. Proposed boundaries of the designated open space.

e. A narrative description of the proposed approach for providing for
drinking water supply, waste water treatment, stormwater manage-
ment, and landscaping.

Applicants shall demonstrate that their conceptual plan is consistent with
the following approach for designing a subdivision:

a. Step One: Identify Conservation Areas. Identify those areas of
the parcel containing or supporting important natural resource fea

tures and functions, as listed in the subdivision regulations or oth-
erwise identified by the planning board for priority consideration
for inclusion within the designated open space. If not included in
the designated open space, other protective mechanisms, such as a
substantial setback of development or maintenance of an undis-
turbed buffer around the feature, shall be identified.

b. Step Two: Locate House Sites and Building Envelopes. To the
maximum extent feasible, house sites and building envelopes shall
be located outside of those areas delineated in Step One. The loca-
tion of the house sites and building envelopes shall also reflect the
design objectives identified elsewhere.

c. Step Three: Align Streets and Trails. The minimum length and
network of streets necessary to access each house lot shall be iden-
tified, subject to the road standards of the Town and with consider-
ation given to conforming the street to the natural landscape.
Proposed trails shall be identified where access to the designated
open space is appropriate and/or to provide for pedestrian circula-
tion within the development as well as pedestrian access to areas
outside the development.

d. Step Four: Identify Lot Lines. Lot lines for each house site, or
group of homes on a common lot, shall be identified. The placement
of the lot lines shall give consideration to those areas identified in
Step One as well as conform to the natural features of the landscape
to the greatest extent possible, e.g., follow stone walls, lines of
boundary trees, streams. The delineation of lots shall also consider
the privacy provided for individual homeowners and opportunity for
future owners to reasonably expand the structures on the lot.
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e. Conceptual Long Range Development Plan. When a subdivi-
sion will not utilize the entire parcel and there is potential for
future subdivision or development of the parcel or any of the lots
being created, the application for preliminary review shall include
a conceptual long range development plan showing the potential
utilization of the lots and the balance of the parcel not being sub-
divided. The conceptual long range development plan is a sketch
plan with no engineering details, intended to be conceptual in
nature, to rely on published data about natural resources relevant
to the parcel, and to demonstrate that the current subdivision pro-
posal will not compromise important conservation values or the
long term development of the parcel as a conservation design sub-
division. This plan shall show the relationship of the proposed
subdivision area to the balance of the parcel and to adjacent land.
"This plan shall analyze the conservation and development poten-
tial of the remaining area of the parcel and shall show, in general
terms, the potential street network, open space areas, and develop-
ment areas in a manner that demonstrates that both the proposed
development and the future development can occur so that it con-
forms to the requirements for conservation design subdivisions
and preserves the significant natural resource and conservation
values of the entire parcel.

C. Technical Review

At the discretion of the planning board, the board may request that the appli-
cant pay a reasonable fee to provide for a third-party technical review of the
information provided on the site or the conceptual plan of the proposed devel-
opment submitted for the preliminary review. The fee shall be due at the time
of submission of a formal application. A formal application for subdivision
review shall not be deemed complete until the technical review of the prelimi-
nary review materials is conducted, or 30 days after the preliminary review
materials and the fee for the technical review are received (provided all other
requirements for a formal application are met), whichever is earlier. The appli-
cant may elect to submit the fee for this technical review in advance of the for-
mal application to expedite the review process.

D. Site Inspection

The planning board may conduct a site inspection of the subject property to
review existing conditions, field verify the information submitted, and investi-
gate the preliminary development proposal. The board may schedule this
inspection before or after the preliminary review meeting or decide not to
hold a site inspection at this time.

II. FORMAL APPLICATION REVIEW PROCESS

[A community should evaluate its existing formal application procedure for consistency with
the pre-application procedures in this chapter.]
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[11. DESIGN STANDARDS: SUBDIVISIONS

The following design standards are intended to improve the character and
aesthetic qualities of the development and to minimize its impact on the
natural and cultural features on the site. Variations from these standards
may be granted by the planning board provided that the overall intent of
this section is achieved by the alterative design.

A. Lot Configuration and Design
The following design standards are intended to improve the char-
acter and aesthetic qualities of development and to minimize
impacts on natural and cultural features on the site. The planning
board may require development plans to be certified by an individ-
ual with professional training in neighborhood design.

1. Minimum Impact to Natural and Cultural Features.
Individual lot lines and building envelopes shall, to the extent
possible, conform to the natural contours of the site and be
delineated to minimize negative impacts on the natural and cul-
tural resources of the site as identified by the planning board
and/or site inventory.

These standards will augment any exist-
ing design standards guiding subdivision
layout. Most of these standards are
appropriate to apply to all types of sub-
division development, not just to conser-
vation subdivisions. Those design criteria
intended to apply solely to conservation

subdivisions are listed separately.

Readers should also review the design
standards specified in several other chap-
ters, including Stormwater Management,
Wildlife Habitat Protection, and the
Water Resource Protection chapters for

additional provisions they might wish to
apply.

a. The location and orientation of individual building envelopes and

www.des.nh.gov/organization/divisions/water/wmb/repp

building sites shall be designed to maintain the natural topography
and drainage patterns, to preserve important natural features in their
natural condition, to maximize the potential for use of passive solar
energy for light and heat, to minimize disturbance of natural vege-
tated cover, and to minimize grading, cut-and-fill, and soil removal.

"Topography and natural drainage ways shall be treated as fixed
determinants of road and lot configuration rather than malleable
elements that can be changed to allow for a preferred development
scheme. Land disturbance and cut-and-fill shall be minimized.

The removal or disruption of historic, traditional, or significant
uses, structures, or architectural elements shall be minimized.

Significant trees, boundary trees, stone walls, wetlands and streams
and other important natural features not included within the desig-
nated open space should be incorporated along the edges of individual
lots or along a path or roadway, rather than transected by lot lines
or a roadway.

The planning board may require the designation of protected,
naturally-vegetated buffer strip of 50 feet or more around water
resource features, e.g., lakes, ponds, streams, wetlands, or other
natural features that may be adversely affected by erosion

or stormwater runoff. Such areas may be required to be
See chapter on Wildlife Habitat

Protection for a more extensive set

revegetated if they were recently cleared prior to subdi-

vision approval or cleared during construction.
of criteria to minimize impacts on
Stream and wetland crossings shall be eliminated wildlife through site design.

whenever possible. When necessary, stream and wetland

CHAPTER 1.4: CONSERVATION SUBDIVISION
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See chapter on post-construction
stormwater management for more infor-
mation on recommended stormwater
management practices, including addi-
tional discussion on restricting land dis-
turbance (clearing, grading, cut and fill),

impervious cover and off-site drainage.
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crossings shall comply with state recommended design standards to
minimize impacts to flow and animal passage (see NH Fish and
Game Department, 2008).

A building envelope shall be identified for each lot. Future con-
struction on the lot is encouraged, but not required to be located
within the identified building envelop for each lot; however, con-
struction outside of the designated building envelop shall comply
with the setback requirements for a conventional development.

Building envelopes, and/or areas of contiguous clearing, shall gen-
erally be limited to a maximum area of 21,780 square feet (/2 acre)
for an individual building or up to 87,120 square feet (2 acres)
when multiple buildings are located on a common lot.

2. Minimum Visual Impact. Individual lots and building envelops shall be

delineated so as to mitigate the visual impact of new development on views

from existing roadways, adjacent properties, and offsite vantage points.

a.

SECTION 1: MULTI-DENSITY ZONING

At its discretion, the planning board may prohibit the placement of
building envelopes in visually prominent areas that cannot be ade-
quately screened.

Development within open fields shall be discouraged. If development
must be located within open fields due to constraints elsewhere on
the site, building envelopes should not be located on prime agricul-
tural soils and/or should be located at the edges of the field to the
maximum extent possible. Additional landscaping may be required to
provide a sufficient visual buffer for new development.

"To the extent practical, building envelopes shall be delineated to maxi-
mize the privacy afforded to each dwelling unit, by, for example, posi-
tioning homes to eliminate direct sight lines to neighboring homes
and to prevent a building from being positioned directly above (or
“perched” above) another building on a vertical slope, unless an ade-
quate separation distance and vegetated bufter exists or is provided.

The planning board may require a vegetated buffer to provide
screening between developments and/or between development and
public roadways.

Lots that have frontage on an existing public road shall be laid out
to minimize the number of curb cuts onto the existing road
through the use of shared or common driveways or other methods.
The number of curb cuts and distance between them shall be sub-
ject to planning board approval.

Lots in the rural, agricultural or low-density residential zones hav-
ing frontage on an existing public road may be required to main-
tain a 150 foot vegetated, screening buffer from the existing public
road to minimize the effect of the development on the streetscape.
The buffer area shall remain free of buildings, parking, or other
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structures. This buffer area shall be protected by a deed
restriction on the subject properties.

g. The setback of building envelopes and structures from
the roadway in rural areas are encouraged to vary from
lot to lot within the subdivision. Applicants are further
encouraged to vary lot sizes, lot dimensions, and the
location of building envelopes and structures within the
subdivision to retain significant, natural vegetation
along the road; provide increased privacy for residents

Each community should evaluate if and
where they want to require a vegetated
setback and/or variation in lot layout and
building envelope setback. These stan-
dards are intended to help maintain the
“rural character” within the subdivision
and along existing roads. In village situa-
tions, new development should be visi-
ble from public ways and contiguous

on adjacent lots; and increase the visual variety provided Wil exsing dlevelopmant

by the arrangement of homes within the subdivision.

3. Landscaping and Tree Preservation. At the request of the planning

board, an applicant shall prepare a detailed landscaping plan and/or tree

preservation plan.

a.

The landscaping plan shall identify the areas of existing natural cover
to be retained as well as new landscaping to be provided on the site,
including specific types and sizing of plantings with a preference for
native species. The landscaping plan should provide reasonable pri-
vacy for individual homes, provide a visual buffer of the develop-
ment, and improve the overall aesthetics of the development.

i.  The planning board may require revegetation of any setback
or buffer area that was substantially cleared prior to or during
the subdivision development to ensure adequate visual screen-
ing of the new development, particularly for setbacks to exist-
ing roadways and neighboring structures, or within the
development itself.

ii. The planning board may require the planting of shade trees
within all subdivision layouts where residential, commercial
or industrial development is to take place.

When requested by the planning board, the landscaping plan shall
include a tree preservation plan, which shall identify all trees
greater than 15 inches in diameter at 4 feet above the ground, indi-
cate which trees will be retained, and detail a plan to protect those
trees, including the root zone, during construction.

Landscaping plans may be submitted to the conservation commis-
sion for its review.

4. Additional Design Guidelines for Conservation Subdivisions

a.  Building envelopes on individual or common lots should be set back
as far as possible from the boundary of the adjoining designated
open space, consistent with other design parameters of this section,
to augment and protect the integrity of the open space area.

b. Consideration should be given in the layout of the subdivision to

provide each dwelling unit with access and/or views onto the desig-
nated open space.
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The restriction on the number of build-
ings that may be clustered together in a
contiguous grouping or “pod” is
intended to provide for natural visual
breaks in the developed area of the par-
cel to address concerns about the poten-
tial negative visual impact of tightly
clustering a large number of homes in a
rural area characterized by low-density
and dispersed development. This stan-
dard may not be appropriate or neces-
sary in all areas of a community; thus the
model allows for this to be applied at
the discretion of the planning board.
Alternatively, a community might apply
this requirement only in certain zoning
districts.

72

At the discretion of the planning board, groupings of buildings in
the rural zone(s) may be limited to six buildings (containing single
or multiple dwelling units) together in a “pod” formation (on indi-
vidual lots or on a common lot) with a vegetated buffer of 100-300
feet separating the groupings. Larger buffers (200-300 feet) may be
required depending on the size of the proposed structures, the
nature of the existing vegetation, and the elevation change in the
area of concern.

A septic leach field may be located outside of the lot line bound-
aries provided the requirements of the New Hampshire
Department of Environmental Services are met, including appro-
priate legal provisions to allow for maintenance and replacement.

Shared driveways are permitted and encouraged where appropriate
to access individual lots.

Other design requirements that apply to all residential subdivisions
shall continue to apply, when appropriate. These may include, but
are not limited to, landscaping standards, street and neighborhood
lighting provisions, utility placement, erosion and sediment con-
trol, and post-construction stormwater management.

B. Village Design Standards

The following standards provide guidelines for the layout of a new residential

and/or mixed use development in a traditional village format when such an

option is feasible under the applicable zoning, i.e., frontage and set back

requirements, allowable uses, etc.

1.

Lots within a village-style layout should have a maximum frontage of 70

feet.

a.

. Lots within a village-style layout should have a maximum front setback of
20 feet.

. Garages and Secondary Structures.

Attached garages must be flush or (preferably) set back from the
front wall or facade of the principle building and must be architec-
turally integrated with the principle building.

Detached garages or other secondary structures must be flush with
or set back from the front wall or facade of the principle building.
Detached garages and other secondary structures are encouraged to
be located behind principle structures.

No more than two garage doors facing a street may be located in a
row, and such rows of garage doors must be separated from any
other garage door facing a street by at least ten feet.

4. Houses on opposite sides of the street should be located between 70 feet

and 100 feet across from each other, except along a boulevard, which is

defined as a divided street with a center landscaped strip at least ten feet

SECTION 1: MULTI-DENSITY ZONING
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wide, and except when buildings face onto greens, commons, or other
open space.

. Buildings should be of at least one-and-one-half story construction, but no

more than three stories. Public or commercial buildings containing signifi-
cant architectural features, such as a steeple or clock tower, may be higher
than three stories if the height of the building is consistent with the overall
village design of the development.

. Villages shall be designed in a pattern of interconnecting streets and alleys,

defined by buildings, street furniture, landscaping, pedestrian ways, and
sidewalks. The layout should be suited to the existing topography and other
natural features of the area to minimize cut-and-fill and grading throughout
the site.

. Sidewalks or pathways, no less than four feet wide, shall be provided along

all road frontages of new village-style development.

. Cul-de-sacs are prohibited.

9. To calm traffic speeds and to provide for pedestrian safety, the
use of “T” intersections, small roundabouts, and four-way stops
are encouraged.

10. Street trees shall be planted every 35 linear feet within the

See chapter on Village Plan Alternative
for additional design standards to apply
to a new village-style development that
incorporates small scale retail and com-
mercial in addition to residential uses.

street right of way.

C. Designated Open Space: Design Criteria

1.

The subdivision and development shall, whenever possible, preserve impor-
tant natural features in their natural condition. The planning board may
request an advisory opinion from the conservation commission in determi-
nation of the value of the natural features on a site, the boundaries of those
natural systems, and the appropriateness of the proposed designated open
space to preserve the integrity and function of important natural features.

. Areas containing the following shall be considered high priority for inclu-

sion in the designated open space:

a. Riparian areas, wetlands, streams, and other water resources and
buffers for those resources.

b. Critical or high-quality habitat areas, including areas identified as
the highest statewide or eco-region importance by the NH Fish
and Game’s Wildlife Action Plan, and buffers or supporting land-
scapes to these areas.

c. Significant stands of trees or significant individual trees.
d. High-quality soil resources (forest or agricultural soils).

e. Cultural and historic resources, e.g., stone walls, historic
structures.

f.  Existing trails.

A community should review and revise
this list of high priority resources based
on the resources present in their com-
munity and the preservation goals of the

community.
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g. Areas that connect to undeveloped open space on adjacent prop-
erties

h. Ridgelines, particularly those that continue through the parcel
i.  Viewshed areas
j. Water supply protection areas

3. To the maximum extent possible, the area of designated open space shall
include any area identified as a priority for conservation in a local, town,
regional or state conservation plan, e.g., areas identified in the Natural
Resource Inventory, highest ranked habitat areas identified within New
Hampshire’s Fish and Game’s Wildlife Action Plan. These areas shall be
adequately buffered from development by including an additional (mini-
mum) 300 foot distance within the designated open space to the maximum
extent feasible. A larger setback from the edge of the designated open space
to specific areas may be required depending on the type of habitat and/or
sensitivity of a species of concern to human influence.

4. To the extent practical, the designated open space shall be contiguous
within the parcel and adjacent to existing undeveloped land on adjoining
parcels to form a continuous, integrated open space system. Particular
attention shall be paid to maintaining and expanding existing trail networks.

5. The design of the designated open space and any permitted uses, such as
trails, shall be sensitive to minimizing potential impacts to high-quality
and/or rare plant communities and habitat areas, particularly those areas
potentially supporting rare or endangered species.

6. To the maximum extent practical, a minimum of a 50 foot undisturbed, veg-
etated buffer around water resource features, e.g., lakes, ponds, streams,
wetlands, shall be included within the designated open space. Such areas
may be required to be revegetated if they were recently cleared prior to
subdivision approval or impacted during construction.

7. No topsoil or vegetation shall be removed from the designated open space,
except in conformance with an approved management plan for the area.

8. Access points to the designated open space shall be clearly identified on
plans and posted with permanent signage approved by the planning board
indicated allowed uses.

9. No more than 5 percent of the designated open space shall be covered by
surfaces that impede the infiltration of rainwater into the soil, except as
approved by special permit by the planning board.

10.The designated open space shall not be used as the location for dwelling
units, roadways, other access, private recreation structures or play
equipment, private accessory structures, or other nonresidential buildings or
parking except as approved by the planning board.

D. Designated Open Space: Protection and Management

1. Area Boundaries of the designated open space shall be clearly identified:
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a. Boundaries shall be clearly delineated on plans including plats.

b. Boundaries shall be clearly marked and identified as “No
Disturbance” areas, except in areas identified for permitted uses,
prior to commencing construction activities, including tree cutting,
site clearing and grading; temporary markings are acceptable.

c. Boundaries shall be clearly and permanently marked in the field
with signage approved by the planning board to identify the area as
protected open space.

2. Future development in and/or subdivision of designated open space areas
shall be prohibited and shall be so noted on the approved subdivision
plan/plat.

3. Prior to the approval of the final plat, the designated open space shall be
protected and controlled by one or more of the following methods subject
to planning board approval:

a. Transfer to the municipality as open space, with public access and
permanent deed restriction or conservation easement in place (sub-
ject to acceptance by the municipality).

b. Transfer, with permanent deed restrictions or conservation ease-
ment, to a land trust or other recognized conservation organization
(subject to acceptance by the organization).

c.  Ownership by one or more private individuals (separately or in
common) or a cooperative legal entity, e.g., a homeowner’s associa-
tion, with a conservation easement granted to the municipality
and/or recognized conservation or land trust organization.

d. For designated open space areas of less than 50 acres, ownership by
one or more private individuals (separately or in common) or a
cooperative legal entity, e.g., homeowner’ association, with open
space protection deed restrictions enforceable by any land owner

within the subdivision, any owner of separate land

parcels abutting the Open Space, or the municipality‘ Because deed restrictions are considered
a somewhat weaker form of long-term

4. In the event that the designated open space is owned by a coop- protection against future development,

erative legal entity for the benefit of the residents of the subdivi- this approach is not recommended to
sion, all common open space shall be governed in accordance protect large and/or significant parcels of
with the requirements of New Hampshire RSA 479-A:1-23 open space. In these cases, every effort
inclusive as amended. should be made to secure a conservation

easement for the property to be held by

5. Deed restrictions and/or conservation easement documents shall the municipality and/or a recognized

be placed on file with the town clerk upon receipt of planning conservation organization. However, if

board subdivision approval and duly recorded at the County the municipality is not willing or able to
Registry of Deeds, where appropriate. Such documents shall accept the conservation easement and
clearly indicate whether the property is open to the general pub- fulfill the stewardship responsibilities, it
lic, open only to residents of the municipality, or open only to may be necessary to accept deed restric-
residents of the subdivision. tions for larger parcels.
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6. A management plan for the designated open space and facilities shall be pre-
pared and approved by the planning board, which includes the following:

a. Identifies the entity assuming responsibility for stewardship and
management of the designated open space, including regular inspec-
tions to confirm continued compliance with the terms of the subdi-
vision approval and conservation easement or deed restrictions.

b. Includes detailed standards and schedules for maintenance of the
designated open space, including maintenance of vegetation.

c. Allows for municipal maintenance in the event that the mainte-
nance specified under the agreement is not completed and recovery
of costs incurred from the designated management entity or the
owners of the designated open space within the subdivision.

d. Provides that any amendments to the plan shall be reviewed and
approved by the planning board.

7. For properties containing open space protected under a conservation ease-
ment to be held and enforced by the town or a third-party, a one-time stew-
ardship fee shall be collected and provided to that entity to be held in a
separate trust account and used to support the monitoring and enforcement
of the conservation restrictions. The amount of the stewardship fee shall be
determined by the town or third-party easement holder based on the size
and restrictions in place on the open space and the requirements of the
easement holder.

8. At the discretion of the planning board, an applicant may be required to
prepare a brochure identifying the development as a conservation subdivi-
sion and detailing the location and use restrictions of the designated open
space, and provided to all purchasers of property within the subdivision.
Additional copies (hard copies and an electronic format) of the brochure
shall be provided to the municipality to be distributed to future property
owners.

9. All documents, including deed restriction language, conservation easements,
and the management plan shall be reviewed and approved by town counsel
prior to receiving subdivision approval from the planning board.
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Village Plan Alternative

RELATED TOOLS:

BACKGROUND AND PURPOSE e Density Transfer Credits

. . ) * Conservation Subdivision
The Village Plan Alternative (VPA) is a planning tool that pro-

motes compact development with a mix of land uses, including * Infill Development

residential, small-scale commercial, recreation and conservation e Inclusionary Housing

in close proximity to one another within a neighborhood. It is

designed to implement the specific provisions of RSA * Pedestrian-oriented Development

674:21.VI(a) to allow for the creation of new villages with mixed-

used development that is scaled to the smaller populations and
lower density of New Hampshire towns.

The ordinance was designed to respond to the economic, environmental and social
consequences of conventional two-acre lot zoning that segregates the locations of
work, home, and recreation and produces a sprawling development pattern. The
VPA addresses these economic, environmental and social consequences by promot-
ing the smart growth principles of compact, mixed-use development, preserving the
working landscape, and protecting environmental resources.

The VPA is based on the best examples of village design and Traditional
Neighborhood Design (TND), scaled to a rural setting. The ordinance includes
provisions to require design at the human scale by providing for pedestrian access,
clear delineations of public and private spaces, and connections between residential
and small-scale retail areas. Provisions are included in the VPA to protect open
space, provide access to parks and recreation, and preserve and enhance the rural,
small town character of many New Hampshire towns.

APPROPRIATE CIRCUMSTANCES
AND CONTEXT FOR USE

The VPA is most appropriate as an alternative to cluster or open space development
occurring in undeveloped areas. It may be useful to think of this option where the
development is of a size and location where a new village, or an extension of an
existing village, would be an appropriate outcome. Towns should consider the use of
the VPA as a tool to support larger-scale goals from the master plan and/or regional
planning process to conserve a network of contiguous, open-space lands, such as un-
fragmented forest blocks or wildlife corridors, as well as to protect specific sensitive
environmental resources.
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The VPA differs from cluster zoning in two ways: First, a mixed-use village compo-
nent is included in the VPA, and second, the VPA requires a 20/80 split in the
amount of developed land versus the amount set aside for conservation. The VPA
differs from a Planned Unit Development, which is also listed as an innovative land
use control, because the VPA requires the 20/80 split, and because the VPA was
designed to create a smaller, village-like development compared to the larger new
town development that the PUD was originally modeled on.

"The model ordinance applies to towns lacking public water and sewer infrastructure,
and allows septic systems and wells to be located in adjacent open space areas. DES-
approved innovative septic systems, which may use smaller areas of land and can be
sited within small lots, are encouraged, as are community wells and community sep-
tic systems, with appropriate safeguards and legal review of maintenance and owner-
ship documents by town counsel.

A town with an area zoned for higher density and/or mixed use development or an
existing historic downtown area may wish to adopt portions of this ordinance, such
as the dimensional requirements or design standards.

LEGAL BASIS AND CONSIDERATIONS
FOR NEW HAMPSHIRE

There are two key requirements of the VPA per RSA 674:21. First, the entire den-
sity permitted by existing land use regulations must be located within 20 percent or
less of the entire parcel available for development. Second, the VPA must comply
with existing subdivision regulations relating to emergency access, fire prevention,
and public health and safety, however, lot size setbacks, density regulations, and lot
size regulations, shall not apply. Although dimensional regulations do not apply,
the model includes minimum and maximum design standards because the village
concept relies on spatial dimensions and relationships between elements such as
buildings, streets, and open areas in order to achieve the goal of a compact,
mixed-use village.

The model ordinance is set up as a conditional use ordinance, under the jurisdiction
of the planning board. Procedures for waiver and for review of decisions made by
the planning board under this ordinance are included in the model language.

Expedited review was required under the original VPA legislation but was removed
in a subsequent amendment. Expedited review is not precluded, however and is used
in this model ordinance as an incentive to encourage developers to design their
projects utilizing village design principles. The locations and extent of areas in a
town zoned for the VPA should be set forth in the master plan, based on the consid-
erations given in the above sections.

EXAMPLES AND OUTCOMES

The VPA was passed by the New Hampshire Legislature in 2002. A model ordi-
nance was developed in 2003 by the Rockingham Planning Commission to assist
towns in utilizing this new section of RSA 674:21. Due to its recent development,
the VPA has not yet been widely adopted. Several towns in New Hampshire either
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currently allow mixed-use development, Planned Unit Development, or are cur-
rently considering the Village Plan Alternative ordinance as they update their
master plans.

The Town of Fremont recently approved two developments that represent the vil-
lage plan concept, even though the town has not formerly zoned an area for the
VPA. The first development, Coopers Corners, contains a mixed-use residential,
retail and light industrial component connected with an area of single-family homes.
This development also represents a re-use of an existing industrial site that was for-
merly a barrel factory. The second development is an area of multi-family elderly
housing units connected with a retail development that is a reuse of an existing his-

torical barn complex.

The Rockingham Planning Commission has also developed model plans for village
development based on the site-level physical and environmental limitations of two

parcels in Rockingham County. Towns may also wish to consider examples discussed
in Achieving Smart Growth in New Hampshire, available at www.nh.gov/oep/programs/
SmartGrowth/index.htm.

Other examples of development utilizing the principles found in this ordinance may
be found in other states. These developments are often called Traditional
Neighborhood Design developments or “New Urbanism” developments. Although
some of these developments have been built at a scale that is much larger than many
New Hampshire towns, they share many common design principles. Readers seek-
ing specific examples may wish to study one of the following developments:
Kentlands, Seaside, ’on, and Coffee Creek Center. The Congress for the New
Urbanism website (www.cnu.org) lists several other developments as well.

www.des.nh.gov/organization/divisions/water/wmb/repp CHAPTER 1.5: VILLAGE PLAN ALTERNATIVE




INNOVATIVE LAND USE PLANNING TECHNIQUES: A HANDBOOK FOR SUSTAINABLE DEVELOPMENT

Model Language and Guidance
for Implementation

MODEL ORDINANCE FOR A VILLAGE PLAN
ALTERNATIVE SUBDIVISION

I. PURPOSES

A. 'To encourage the preservation of open space and environmental resources
wherever possible.

B. To permit the efficient layout and lower maintenance costs of roads, utilities,
and other public and private infrastructures, and the reduction of traffic con-
gestion and air pollution.

C. To create a neighborhood that provides a mix of uses, including residential,
commercial, civic, and recreational uses in close proximity to one another.

D. To provide a mix of housing styles, types and sizes, to accommodate house-
holds of all ages, sizes, and incomes.

Il. APPLICABILITY

A. Applicability. The standards in this section are applicable within the areas
zoned for the Village Plan Alternative Subdivision and are defined as those
areas whose location and boundaries have been selected to be consistent with
policies in the master plan, encouraging compact mixed-use development in
areas where village development would be appropriate for the reasons detailed
in that plan.

1. Size and Location. The Village Plan Alternative subdivision ordinance (VPA)
is designed to apply to new development of ten acres or more including:

a. Areas contiguous to existing subdivision development.

Ao e B Cloes Mol & el < mif- b. Areas contiguous to existing cluster subdivisions with the intent of
| r for the VPA, suf- : : -
Imum acreage necessary for the o connecting contiguous conservation lands, greenways, or unfrag-
ficient acreage may be necessary to

i , mented forest areas.
ensure that mixed-use retail or commer-

cial uses will be viable. c.  Other appropriate locations for development consistent with the
town’s master plan for future land use.

82

2. Redevelopment and Infill. The VPA is generally NOT designed to apply
to redevelopment or infill development. Other innovative land use tools are
generally more appropriate for redevelopment or infill development, such
as redevelopment of abandoned mills, factories, or other vacant indus-
trial/commercial or brownfield areas or structures is encouraged. An excep-
tion to this general rule is a situation where an existing commercial area is
contiguous to an area or parcel in town where conservation to protect natu-
ral resources would be appropriate.
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3. Health, safety and welfare factors and consistency with the master plan.
The planning board shall determine whether the development is appropri-
ate for the area by considering the following additional factors:

a. Pre-existing development near the proposed site.

b. Environmental resources that may be detrimentally impacted by
the development.

c. Consistency of the development with the master plan.

d. Any other relevant factors to protect the health, safety, and welfare
of town residents.

Emergency access, fire prevention, and setbacks for wells, septic, or wet-
lands requirements imposed by DES shall apply, as shall local health and
safety restrictions.

B. Conditional Use Permit. This ordinance is adopted pursuant to 674:21,

allowing the administration of the ordinance by Conditional Use Permit.
Compliance with the individual provisions of this ordinance shall constitute
the conditions required for the issuance of a Conditional Use Permit. Any
provision of this ordinance may be waived, when, upon application by the
applicant to the planning board, the board shall determine in its sole discretion
1) that requiring compliance with the particular provision for the granting of a
Conditional Use Permit would create an unreasonable hardship and 2) that the
application would be consistent with the spirit and intent of this ordinance.
Provisions included as mandatory for a Village Plan Alternative Subdivision by
RSA 674:21 shall not be waivable as such would be contrary to state law.
Requests for waivers must be written and the planning board must vote on
each waiver request at a properly noticed public hearing.

C. Appeals. Any person aggrieved by a planning board decision that constitutes a

denial of a Conditional Use Permit due to noncompliance with one or more of
the waivable provisions of this ordinance may appeal that decision to the
Superior Court, as provided for in RSA 677:15. A planning board decision on

the issuance of a Conditional Use Permit cannot be appealed to the zoning

board of adjustment (RSA 676:5, III).

I11. USES AND USE AREAS

A. General Use Areas. VPAs may consist of up to three areas:
Village Residential Areas, Small-scale Retail Areas, and Village
Conservancy Areas. At a minimum, they must contain both a
Village Residential Area and a Village Conservancy Area. Village
Zones may consist of the Village Residential Area and the Small-
Scale Retail Area.

1. Village Residential Areas provide locations for a broad range
of housing types, including single-family detached, semi-
detached, and attached, and may also include accessory dwelling
units.

The scale of retail uses intended for
these areas is small, and would include
small stores and businesses, libraries,
galleries, and other small commercial,
institutional and retail uses typically
found in small New England towns.
Consideration should also be given to
the compatibility of the retail and com-
mercial areas to the residential areas
within the development. Banks, daycare
facilities, doctor’s offices, or small gro-
ceries are some of the retail uses that
may be compatible with a small village.
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The purpose of this phasing section is to
provide a mechanism to ensure appropri-
ate residential to nonresidential density

proportions.

2.
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Village Conservancy Areas are permanently protected open spaces,
including greens, commons, and private non-common acreage within larger
estates, country properties, or other parcels used for agriculture, wholesale
nurseries, tree farms, equestrian facilities, etc.

. Small-Scale Retail Areas are intended primarily to provide uses that meet

the retail and service needs of a traditional community center and its vicin-
ity, and may contain other compatible uses, such as civic and institutional
uses of community importance, including second-story residential uses.

The small-scale retail area is not intended to be used for industrial uses,
large-scale retail or commercial buildings, or storage, unless such use is
completely architecturally integrated into the overall development, and in
no case shall any industrial uses other than light industrial uses be permit-
ted.

. Residential/nonresidential phasing. In approving a conditional use appli-

cation for a new village with or without mixed uses according to the stan-
dards for conditional uses listed in the zoning ordinance, the planning
board shall ensure by approval of a condition, phasing schedule, or other
measure, that the nonresidential portions of the development are occupied
only in accordance with a schedule that relates occupancy of such nonresi-
dential portions of the village to the completion of a specified percentage
or specified number of phases or sections of the residential portions.

B. Uses Permitted in All Areas
. Single family detached dwellings.
. Open space land permanently protected through conservation easements.

. Municipal or public uses, such as public parks and recreation areas, or gov-

ernment or public utility buildings, except for storage or materials, trucking
or repair facilities, or private or municipal sanitary landfills.

. The planning board reserves the right to determine the allowability of any

use not expressly allowed or prohibited in this ordinance. All uses shall be
governed by any applicable standards in any other applicable state or local
law or regulation that would restrict uses based on environmental concerns.

Where two provisions conflict, the stricter provision shall apply.

Conditional Uses. The following uses are classified as conditional uses and

shall adhere to the dimensional standards and design standards in the follow-

ing sections of this ordinance. The purpose of this section is to enable the

planning board to ensure that the overall design of the development is com-

patible with the town’s existing land use, future plans for land use, and the

needs of the community.

1.
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Village Residential Area Conditional Uses

a. Two-family and mult-family dwellings designed according to the
standards in this ordinance.
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b. Architecturally integrated accessory dwellings, home occupations
and other uses related to residential uses.

2. Small-Scale Retail Area Conditional Uses

. . Towns may wish to consider the typical
a. Retail uses, professional offices, and personal or profes- building size of uses they would like to

sional services in one-and-one half story buildings of . .
encourage or discourage. For example, if a

1,500 square feet or less, and up to 5,000 square feet town wishes to allow a mid-sized grocery

when in buildings of two or more stories. Buildings in store, the 5,000 square feet limit would
this type of area may contain other compatible uses, b e sl

such as civic and institutional uses of community impor-

tance, specifically including second-floor residential

uses. The maximum building footprint for any single building
or group of buildings owned or operated by the same entity shall
be 10,000 feet.

b. Bed and breakfast establishments or inns.

c.  Schools, day care centers, libraries, churches, and other houses of
worship.

d. Two or three family dwellings designed in accordance with the pro-
visions of this ordinance.

e. Second-story residential units are encouraged to be located above
shops and or offices, to the extent that on-site parking, or off-site
parking shared with other users, can be provided.

f.  Live/work uses for artisans, professionals, and service providers
such as studios or small shops.

IV.DIMENSIONAL STANDARDS
AND DENSITY DETERMINATIONS

A. Opverall Village Size. Village Plan Alternative subdivisions shall The intent of the dwelling limitation is to

range in size from 25 dwellings to 100 dwellings. The purpose of reflect typical New Hampshire village

this restriction is to provide enough dwellings in a development to sicelee, (Lommuiniiies ey enoese laer

support the accompanying small-scale retail and to allow the town limits as appropriate.

to better plan for and provide the increase in local services that
accompanies population growth within a town.

B. Density Determination. The entire density permitted by existing land use
regulations must be located in 20 percent or less of the entire parcel available
for development. Village Plan average density shall vary depending on soil
conditions, suitability of on and off-site locations for septic systems and com-
munity water systems, wetlands, topography, and other features of the land. In
no case shall the average density be lower than that of a conventional subdivi-
sion.

C. Density Bonuses

1. A density bonus of one unit for five acres shall be granted where applicants
use a community well or community septic system or a DES-approved
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Optional: It is up to a com-
munity to determine
whether it wants to award
density bonuses for certain
design attributes, such as
providing for affordable
housing, protection of
significant resources, or
public access to community
amenities. Density bonuses
for providing affordable
housing should be used
only if the community has
established standards to
define “affordable” and
ensure such conditions are
maintained over time.

A density bonus for using
innovative or community
septic systems is suggested
because a developer might
view using such an approach
as more difficult or time-
consuming to permit, yet

a traditional village-type
development likely cannot
be done with conventional

septic systems.

Lot size and shape are
important in creating the
spatial relationships of a vil-
lage. Long, narrow lots work
well to allow home owners
the privacy of backyards,
while maintaining the walk-
ability and scale of a village.
Form-based codes typically
contain minimum as well as

maximum standards.
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innovative septic design utilizing a smaller land area to provide for VPA
development.

2. A density bonus of one unit for five acres shall be granted where applicants

provide for full public access to community amenities, such as trails, ball
fields, or playgrounds.

3. The board may develop other density bonuses based on provision of afford-

able housing, protection of sensitive environmental resources, or provision
of other amenities.

D. Dimensional Standards for Village Residential Area

1. Dimensional Requirements. Conventional lot size regulations, dimen-

sional requirements for frontage and setbacks from all property lines, and
lot size regulations, as well as density regulations, shall NOT apply. This
ordinance establishes its own minimum and maximum dimensional require-
ments. In no case can lesser density requirements be imposed for a Village
Plan Alternative Subdivision.

2. Minimum lot area. Where septic systems and water supply are located off-

site, the minimum lot size shall be 10,000 square feet. Where both septic
and water are located on-site, or where septic is located on site, and water is
located off site, the minimum lot size will depend on compliance with the
provisions found in the DES publication “Subdivision and Individual
Sewage Disposal System Design Rules, Chapter Env-Ws 1000, August
1999, ” and subsequent amendments or updates.

a. For the Village Residential Areas, applicants should refer to Table
1005-2 Minimum Lot Sizes — Cluster Subdivisions.

b. Applicants should consult with the Department of Environmental
Services during the design phase of the development to determine
appropriate lot sizes and septic/water system design.

3. Minimum street frontage.

a. Lots must have a minimum of 40 feet of frontage either on a street
or back lane or shared driveway. Lots should have a maximum
frontage of 70 feet.

b. Houses served by rear lanes may front directly onto parks or
greens, which shall have perimeter sidewalks.

4. Flag lots.

a. Flag lots must possess at least 30 feet of frontage on a street.
b. No more than two contiguous flag lots shall be created.

c. Flag lots shall not comprise more than five percent of all lots
within a village.

d. The “pole” end of such lots shall not be longer than 200 feet.
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5. Minimum and Maximum Standards. Variations in the principal build-

ing position and orientation are allowed, but the following minimum and Setting standards for buildings

maximum standards shall be observed: results in a neighborhood that

avoids the monotonous wall of
a. Front yard. Principle buildings: 12 feet minimum depth, 6 feet garages so prevalent in conven-

to front porches or steps, and 20 feet maximum. tional subdivisions, and encour-

ages attention to the design

i.  Attached garages (front loaded) must be flush with or set i) e etien @ b,

back from the front wall or fagade of the principle build-

ing. Attached garages (side loaded) must be flush with or
set back from the front wall or facade of the building and
must be architecturally integrated with the principle building.

ii. Detached garages must be flush with or set back from the
front wall or fagade of the principle building. Detached
garages located behind principle structures are encouraged.
No more than two garage doors facing a street may be
located in a row, and such rows of garage doors must be sepa-
rated from any other garage door facing a street by at least

ten feet.
These standards encourage the
b. Rear yard. Principal buildings: 30 feet minimum depth. Rear- spatial relationships found in
loaded garages: minimum 20 feet from paved edge of alley or traditional villages, which pro-
lane, and 9 feet to the alley right-of-way. mote alternative means of

. o o . . transport, such as walking and
c. Side yard. Principal buildings: 20-foot separation between prin- eyl
cipal buildings on adjacent lots.

6. Building-to-Building minimum and maximum distance. Houses on
opposite sides of the street shall be located between 70 and 100 feet across
from each other, except along a boulevard, which is defined as a divided
street with a center landscaped strip at least ten feet wide, and except when
buildings face onto greens, commons, or other open space.

a. Maximum and minimum height. Buildings shall be of at least
one-and-one-half story construction, but no more than three sto-
ries. Church steeples or buildings containing historic architectural
features may be higher than three stories if the height of the build-
ing is consistent with the overall design of the development.
Buildings on corner lots may be as high as three-and-a-half stories.

E. Dimensional Standards for Small-Scale Retail Area

1. General. Small-scale retail areas may take a variety of forms that include
rehabilitation of existing buildings, new town centers, or mixed-use devel-
opments that combine residences and businesses.

2. Minimum Frontage. Lots shall have a minimum of 20 feet of frontage on
a street to provide access. The minimum lot width at the building line shall
be 40 feet.

3. Setbacks, minimum and maximum. There is no required minimum front
setback. The maximum front setback shall be 10 feet.
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The first provision listed here is
required by statute. Subsequent
provisions are suggestions for
types and uses of required
open space.
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4. Building-to-Building Distance. Commercial buildings on opposite sides
of new streets shall be located between 50 and 75 feet across from each
other, except where buildings face onto public greens.

5. Building Height. Buildings shall be between one-and-a-half and three sto-
ries above grade, except for architectural embellishments such as church
steeples or clock towers, and buildings on corner lots, which may be three
and a half stories high.

V. OPEN SPACE REQUIREMENTS

A. For open space and recreational requirements, the entire density permitted by

existing land use regulations must be located in 20 percent or less of the entire
parcel available for development. Remaining land shall be reserved through a
recorded easement solely for one or more of the following: conservation, agri-
culture, forestry, or public recreation.

. Land area reserved as protected open space should represent the area of the

site that is most valuable in terms of open space features, such as (but not lim-
ited to) providing scenic views or having other aesthetic qualities, containing
significant wildlife habitat or rare or outstanding landscape features, contain-
ing high-productivity agricultural soils or forest soils, or providing high-qual-
ity community recreation opportunities (e.g., includes a portion of an existing
trail network).

. All developments shall install at least one outdoor playground or other youth

recreation facility, such as a baseball diamond or playing field, in an area that is
designed to be pedestrian accessible as well as buffered from vehicular traffic
by fencing and suitably landscaped. Such facilities must be shown in the plan
set and include plans for grading, drainage, and maintenance.

. Snowmobiling or ATV use is generally discouraged but if allowed will be per-

mitted only on designated separate trails with appropriate signage, mitigation
efforts to control erosion, designated hours of use, noise control measures, and
measures to ensure safety of pedestrians.

. The deed and related documents for the property must clearly state the con-

veyance of a conservation easement for the open space land to the town, land
trust, or other appropriate entity reserving the conserved open space land area
solely for agriculture, forestry, and conservation, or for public recreation.
Covenants that run with the land as well as appropriate documents and bylaws
that explain the maintenance and use of the open space shall be established if
the open space lands are to be retained in ownership by a homeowner’ associ-
ation or private individual.

The open space must be accessible by walking trails. If public access is provide
to these trails, a dedicated parking area shall be provided near an access point.

. Each development must contain a community building that can reasonably

accommodate at least 20 people at any one time.
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VI.SEPTIC SYSTEMS

A. Where public sewer is unavailable, applicants may choose to use conventional,

VII.

www.des.nh.gov/organization/divisions/water/wmb/repp

individual septic systems, a community septic system, a community leach field,
an innovative septic system or any combination thereof, subject to DES
approval.

. Applicants will consult with the town’s engineer in proposing the plan for the

septic system of the development. Where developments are adjacent to town

centers or other areas in which eventual sewer construction is foreseen, appli-
cants must install capped sewer connections and related infrastructure so that
the development can be connected to the town’s system in future years.

Applicants must specify measures for the management of community systems
as well as the schedule and methods for regular maintenance of such systems.
Applicants must provide appropriate deed language for access easements for
maintenance of these systems. Town counsel will review all submitted docu-
ments for management, ownership and access.

DESIGN STANDARDS FOR ALL AREAS
Opverall Form and Spatial Relationships

1. Overall Form. Areas of new construction shall be sited so as to best pre-
serve natural vistas and existing topography.

a. In all areas, peripheral greenbelt open space shall be designed to
follow the natural features whenever possible and to maintain an
agricultural, woodland, or countryside character.

b. The village shall be distinguished from the peripheral, greenbelt
open space by a well-defined line or edge so that developed areas
will transition very quickly to rural, undeveloped lands.

2. Village Layout

a. Overall Layout. Villages shall be designed in a pattern of inter-
connecting streets and alleys, defined by buildings, street furniture,
landscaping, pedestrian ways, and sidewalks. The layout should be
suited to the existing topography and other natural features of the
area to minimize cut-and-fill and grading throughout the site.

b. Pedestrian Connections. No less than one eight-foot pedestrian
alley or way must be provided for every 250 feet of street frontage
in the Small Scale Retail Area, connecting with rear parking lots.

c.  Building Orientation. Houses shall be oriented to maximize pas-
sive solar energy, natural shade and windbreaks, and to orient
rooms such as kitchens and bedrooms based on light and heat
requirements at different times of the day. The use of energy-effi-
cient appliances and materials is encouraged.

The Design Standards
section can be used as a
stand-alone section by
towns that do not adopt the
VPA, to improve the overall
appearance of town center
and main street areas. These
standards are typical of vil-
lage design for small towns.

CHAPTER 1.5: VILLAGE PLAN ALTERNATIVE
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B. Street and Sidewalk Network

1.

Sidewalks. Sidewalks are required along all road frontages of new develop-
ment. The width of the sidewalk shall be consistent with the prevailing pat-
tern in the immediate neighborhood, provided that no new sidewalk shall
be less than four feet wide.

. Curbs. Where curbing is used, it shall be granite curbing for durability.

. Overall Street Layout. Each development shall have at least two points of

entry and egress, and shall be connected to other existing streets to provide
for the future extension of the community’s street network. Main roads
should not cut through the center of the development, but instead should
provide access to secondary roads that begin at the periphery of the street
layout.

. Cul-de-sacs. Cul-de-sacs are prohibited, unless conducive to a harmonious

village pattern due to topographic constraints.

. Traffic calming. In order to calm traffic speeds and to provide for pedes-

trian safety, the use of “I” intersections, small roundabouts, and four-ways
stops shall be used.

C. Pedestrian and Bicycle Access

1.

2.

Connections between uses. Pedestrian and bicycle connections between
mixed-use development and residential areas are required.

Bicycle parking. Small-scale retail areas shall provide areas for parking and
locking of bicycles.

D. Streetscape

1.

Trees. Any new development must be accompanied by a landscape plan
that will address the location, suitability, and species of trees, shrubs, or
other plantings within the development. In new developments, street trees
shall be planted every 35 linear feet of street right of way.

. Benches and other street furniture. New developments shall provide

benches with seats and backs every 500 feet of street right-of-way in the
Small-Scale Retail Area.

. Buffer zones. A vegetated buffer of at least 100 feet shall be provided

between Residential Areas and adjacent industrial zones.

. Public Space. Each Small-Scale Retail Area shall contain one or more pub-

lic spaces such as a green, pocket park, gazebo, or picnic area. These spaces
should be designed to encourage community interaction.

. Lighting. Lighting shall be provided in all public spaces within the Small-

Scale Retail Area, and at appropriate intervals along the street. Where
appropriate, lighting shall be provided in Village Residential Areas as well.
All light fixtures shall meet the specifications for full cut-off or cut-off fix-
tures as defined by the Illumination Engineering Society of North America.
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E. Architectural Design Standards

1. General. The following architectural design standards shall apply to all
structures.

2. Buildings: Scale and Style. Buildings shall generally relate in scale and
design features to the surrounding buildings, showing respect for the
local context. Buildings shall reflect a continuity of treatment obtained
by maintaining the building scale or by subtle graduation changes, by
maintaining small front setbacks, by continuous use of front porches on
residential buildings, by maintaining cornice lines in buildings of the
same height, and by extending horizontal lines of fenestration.

3. Corner Lots. Buildings on corner lots shall be considered significant
structures, given that they have at least two front facades visibly exposed to
the street. Buildings on corner lots may be three-and-a-half stories high.

4. Walls and Planes. Retail and commercial buildings shall avoid long,
monotonous uninterrupted walls or roof planes. Offsets including projec-
tions, recesses, and changes in floor level shall be used in order to add
architectural interest and variety, and to relieve the visual effect of a simple,
long wall. Similarly, roof-line offsets shall be provided, in order to provide
architectural interest and variety to the massing of a building and to relieve
the effect of a single, long roof. Flat roofs should be avoided in favor of
pitched roofs.

5. Facades Facing Public Streets. Buildings with more than one fagade fac-
ing a public street or internal open space shall be required to provide multi-
ple front facade treatments. The architectural treatment of the front facade
shall be continued, in its major features, around all visibly exposed sides of a
building. All sides of a building shall be architecturally designed to be con-
sistent with regard to style, materials, colors, and details. Bland wall or serv-
ice area treatment of side and or rear elevations visible from the public
viewshed is discouraged.

6. Roofs. Gable roofs with a minimum pitch of °/12 should be used to the
greatest extent possible. Where hipped roofs are used, it is recommended
that the minimum pitch be ¢12. Both gable and hipped roofs should provide
overhanging eaves on all sides that extend a minimum of one root beyond
the building wall. Flat roofs should be avoided on one-story buildings, but
may be used on buildings with a minimum of two stories, provided that all
visibly exposed walls shall have an articulated cornice that projects horizon-
tally from the vertical building wall plane.

7. Windows/Fenestration. Fenestration shall be architecturally compatible
with the style, materials, colors, and details of the building, and appropriate
to a rural New England setting. Windows shall be vertically proportioned
wherever possible. To the extent possible, upper story windows shall be ver-
tically aligned with the location of windows and doors on the ground level,
including storefront or display windows. Blank, windowless walls are not
permitted in either the Small-Scale Retail area or the Residential area.

www.des.nh.gov/organization/divisions/water/wmb/repp CHAPTER 1.5: VILLAGE PLAN ALTERNATIVE

Requiring good design helps to
ensure that when businesses
come and go, subsequent own-
ers and tenants of the buildings
will be able to quickly occupy
and convert the building to use
by a new business, thus pro-
tecting the vitality and continu-
ity of a town'’s local business
districts.
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Storefronts are an integral part of the building and shall be integrally
designed with the upper floors to be compatible with the overall fagade
character. Ground floor retail, service, and restaurant uses should have large
pane display windows, framed by the surrounding wall, and shall not exceed
75 percent of the total ground level fagade area.

8. Entrances. Main entrances to a building shall be defined and articulated by
architectural elements such as lintels, pediments, pilasters, columns, porti-
coes, porches, overhangs, railings, balustrades, and others, where appropri-
ate. Any such element utilized shall be consistent with the style, materials,
colors, and details of the building as a whole, as shall the doors. Awnings
are permitted where they compliment the building’s architectural style.

9. Light fixtures. Light fixtures attached to the exterior of a building shall be
architecturally compatible with the style, materials, colors, and details of the
building and shall comply with local building codes. The use of low-pres-
sure sodium, tube-fluorescent, or mercury vapor lighting either attached to
buildings or to light the exterior of buildings shall be prohibited.

10. Lighting. Streetlights shall be decorative and shall blend with the architec-
tural style of the community. Along all commercial or mixed-use streets,
parking areas, sidewalks, walkways, courtyards, community greens, and inte-
rior open spaces, decorative light posts shall be provided at regular inter-
vals. Lighting on residential streets should be confined to intersections,
pocket parks, and corners. Small-scale retail areas shall utilize reduced
lighting after business hours to conserve energy and to encourage dark,
starry skies characteristic of rural areas. Lighting shall be properly shielded
to reduce glare for the safety of motorists.

11. Air conditioners and other fixtures. All air conditioning units, HVAC
systems, exhaust pipes or stacks, elevator housing, and satellite dishes and
other telecommunications receiving devices shall be thoroughly screened
from view from the public right-of-way and from adjacent properties by
using walls, fencing, roof elements, or landscaping.

12. Fencing. In no case will chain-link fencing be permitted. Fencing must be
iron rod or wood, and no higher than three feet unless used as screening for
trash collection areas.

13. Fire escapes. Fire escapes shall not be permitted on a building’s front
facade.

14. Security. Solid metal security gates or solid roll-down metal windows shall
not be permitted. Link or grill type security devices shall be permitted only
if installed from the inside, within the window or door frames. Security
grilles shall be recessed and concealed during normal business hours.

F. Signs in Small-Scale Retail Areas

1. General. All signs must be consistent with the overall design of the devel-
opment, and should be constructed of wood, granite, painted cast metal,
bronze, brass, or other material consistent with the materials used in the
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building’s facade or fixtures. Plastic panel rear-lighted signs are not permit-
ted. Billboards are not permitted. Signs employing mercury vapor, low
pressure and high-pressure sodium, neon, and metal halide lighting are not
permitted.

. Design. Unique and interesting designs are encouraged in the lettering and

graphics of each sign. Signs may be attached to the building and project
outward from the wall so long as the sign does not project outward from
the wall to which it is attached more than 18 inches. Projecting signs must
be no larger than four square feet. Projecting signs must be at least ten feet
above the ground. Signs attached to the front facade shall not exceed the
dimensions of the facade.

. Height. The maximum permitted height of signs is 15 feet above the front

sidewalk elevation, and shall not extend above the base of the second floor
windowsill, parapet, eave, or building facade.

. Freestanding signs shall only be permitted where the business is not

attached to any other buildings. All freestanding signs must be no higher
than four feet and no wider than six feet.

. Street address numbers shall be clearly marked in any new development

and included in the design of the front facade or signage of individual
buildings.

. Signs in residential areas. No signs shall be permitted in the residential

area, except one sign no larger than two square feet related to a home
occupation.

G. Landscaping

1.

All developments must contain a landscaping plan that lists the location,
species, and suitability of plant species to the site.

. 'Trees shall be planted at regular intervals no greater than 35 feet to

enhance public spaces, open spaces, and streetscapes. A variety of native
and non-invasive species shall be used.

. Low-impact stormwater management designs that treat and recharge

runoff on-site are encouraged.

H. Parking

1.

www.des.nh.gov/organization/divisions/water/wmb/repp

Parking for small-scale retail areas must be on-street or in the rear of build-
ings. No more than five spaces may be located in front of the building.

. Rear parking areas shall be landscaped with an area of low shrubs or suit-

able foliage at least ten feet wide between every two rows of spaces. This
area shall include a pedestrian walkway at least four feet wide for pedestrian
safety. Crosswalks and walkways at regular intervals shall connect this strip
to building entrances. Applicants are encouraged to utilize permeable pave-
ment and other low-impact techniques suitable for cold climates for on-site
water recharge in parking lot design.

See the chapters on
Landscaping and Permanent
(Post-Construction)
Stormwater Management
in this handbook for a more
comprehensive set of

requirements.

The location and layout

of parking areas is a key
spatial aspect in the creation
of a village. Pedestrian
safety, stormwater manage-
ment, access management,
and aesthetics are primary

elements.

CHAPTER 1.5: VILLAGE PLAN ALTERNATIVE
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3. Landscaped islands must contain curb breaks and utilize ecological
engineering methods to allow maximum on-site water recharge and
to minimize sheet flow.

VIIl. REVIEW PROCESS

Worksheet. The Planning Board shall establish a worksheet, outline,

or checklist of the pre-application and application procedure to assist
applicants with the relevant town ordinances and regulations in the review
process and to discuss potential issues concerning the design or feasibility
of the site plan, based on town ordinances and regulations.
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Infill Development

BACKGROUND AND PURPOSE

Infill development in its simplest form is the development or
redevelopment of land that has been bypassed, remained vacant,
and or is underutilized as a result of the continuing development
process. Infill development can occur anywhere that a parcel of
land is underutilized or misused compared to the surrounding

RELATED TOOLS:

e Density Transfer Credit

e Conservation Subdivision
* Inclusionary Housing

* Pedestrian-oriented Development

land use activities, such as large urban areas, village settings, town centers, or areas

with large lot development that the master plan designates for higher densities. It is

often a component of mixed-use development and is a technique
that is frequently used in housing strategies to provide afford-
able housing or to fulfill the need for various types of housing.
In addition to its role in housing strategies, infill development
plays a critical role in the conservation of land, the creation of
community centers, and provides an alternative to sprawl.

The purpose of this chapter is to explore the issues associated
with the promotion and implementation of infill development
and to highlight its relationship to other planning tools.

Closely related to infill development is the con-
cept of adaptive reuse or revitalization. While infill
development focuses on the development of
underutilized land or parcels, revitalization more
often addresses the issues of building design and
building use. Implementation of both infill devel-
opment and revitalization can strengthen commu-
nity function through the efficient use of existing

infrastructure and buildings.

APPROPRIATE CIRCUMSTANCES
AND CONTEXT FOR USE

There is no single technique to implement infill development. There are however,
two common approaches that are often used to promote infill development. The first
involves the development of a special district within a particular zone. This approach
identifies the specific areas within a municipality that are subject to the infill develop-
ment ordinance. The second method involves identifying areas of infill development
by definition. In this instance, the zoning ordinance applies to those areas of a com-
munity that meet a set of defined criteria for an infill development project. This type
of ordinance may be assigned to a specific zone or may be applied community-wide.
Often this type of ordinance is tied to “adaptive reuse” or “redevelopment” of a com-
munity. In both instances, a community may also choose to further enhance a zoning
ordinance by identifying design guidelines within the Site Plan Review Regulations.

The key to the successful implementation of infill development is flexibility, both in
zoning and in the design standards for existing and proposed infrastructure, such as
buildings, roadways and parking.
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While not an exhaustive list, the questions below can help determine if infill devel-
opment is appropriate for an identified parcel or area of a community.

1. Will the project improve the appearance of the immediate area and contribute to
the economic vitality and/or redevelopment of the area and local economy?

2. WIill the project make use of underutilized infrastructure or make better use of
existing infrastructure, including, but not limited to: the transportation system
(public transportation, sidewalks, and roads); sewer, water, and other utilities;
and proximity to other buildings and uses that can increase visitation or usage
(library, museums, cultural centers and etc)?

3. Will the project make the area more pedestrian friendly and a more livable com-
munity?

4. Wil the project create jobs, improve the housing supply, provide open space
and/or contribute to the improvement of the area in any other way?

5. WIll the project provide tax revenue directly or indirectly as a result of new
investment in this area?

6. Will the project provide or encourage better utilization of other land in the
community such as reducing sprawl and preserving land for farms and other
open spaces?

7. WIll the project fill an apparent visual void that currently exists within the exist-
ing infrastructure?

8. Will redevelopment of the land assist in cleanup of the site?

Understanding the benefits and potential barriers to implementing infill development
can help a municipality develop an ordinance and/or design standards that meet the
needs of the community while allowing for successful infill development to occur.

The following is a list of some of the benefits of infill development.
1. Benefits for Housing:

* Expands the range of housing choices to meet the needs of the state’s changing
demographic trends, i.e., smaller household, elderly, 55+ housing options, sin-
gle, and empty nesters.

* May result in lower initial costs as project sites may be in areas already served
by infrastructure as opposed to housing developed on raw land outside of the
municipal service area.

* May result in lower housing costs as smaller units require less maintenance.
* Strengthens existing neighborhoods.
2. Benefits for Transportation:

* Increased density results in less auto-dependency and create more walkable
communities.

* Uses existing infrastructure capacity rather than necessitating new public
investment costs to develop in the suburbs and rural areas.
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3. Benefits for Growth Management:

* Reduces demand to develop farmland and open space by providing a construc-
tive and positive alternative to scattered or strip development.

¢ Improves tax base of older areas of a municipality.
* Encourages community revitalization.

The challenge to implementing infill development is overcoming the initial barriers.
Overcoming the community’s existing regulatory structure will likely prove the most
difficult. Setbacks, minimum lot size, minimum frontage, maximum lot coverage,
parking ratios, and other zoning requirements impact the ability to implement an
infill development project. Crafting an ordinance that is sufficiently flexible to make
the project fit into the surrounding neighborhood and that also provides adequate
economic incentives is necessary for successful implementation.

Factors to consider when developing infill development standards include:

* Establish a minimum lot size, such as 8-10 permitted units per acre or lots
2,000-4,000 square feet in size. Consider also establishing a maximum lot size
for areas serviced by municipal water and or sewer.

* Require minimum density requirements as opposed to maximum density
requirements.

* Increase height limitations of buildings to increase density.

* Encourage use of rooftops for open space (gardens), particularly roofs of
accessory buildings, such as garages.

* Permit an increase in lot coverage, especially if common public areas are in
close proximity.

* Reduce front setbacks to conform to existing building lines or add a maximum
requirement to prevent new construction from being set back “too far” from
the street.

* Reduce side setbacks, including the use of zero lot line development.
* Reduce lot width requirements.

* Encourage mixed use buildings, combining housing and commercial, particu-
larly in village and downtown areas.

* Develop mixed land use zoning districts.

* Reduce parking requirements and allow shared parking, consider maximum
rather than minimum parking standards to prevent too much land being used
for parking.

* Require parking in the rear of buildings.

* Require sidewalks that connect to established pedestrian systems, street trees,
benches, mini-parks to create attractive livable walkable communities.

* Develop architectural design guidelines for streetscapes and building facades.

* Amend sign regulations to encourage creative and appropriately sized signage.
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LEGAL BASIS AND CONSIDERATION
FOR NEW HAMPSHIRE

Infill development incorporates a variety of planning techniques including but not
limited to: increased density, density bonuses, zero lot line developments, transfer of
development rights, mixed use zoning, flag lots, development on non-conforming
lots, use of accessory dwellings for in-law apartments or elderly housing, cluster
developments, reducing setbacks, and village alternative development. Several of the
innovative land use controls allowed per RSA 674:21 are often techniques used in
infill development proposals, such as transfer of density and development rights,
performance standards, flexible zoning, accessory dwelling unit standards, and vil-
lage plan alternative concepts. Furthermore, RSA 674:17 states that the overall
intent of a zoning ordinance serves to promote many of the practices utilized to
implement infill development projects.

EXAMPLES AND OUTCOMES

Infill development affords a community an opportunity to use an array of techniques
to redevelop a parcel or building. There are many success stories in New
Hampshire including but not limited to, the following.

Portsmouth

Portsmouth’s Downtown Overlay District promotes the economic vitality of the
downtown business district by ensuring continuity of pedestrian-oriented business
uses along streets. The ordinance prohibits large surface parking lots and restricts
accessory parking to the rear of buildings.

Concord

Concord established an Opportunity Corridor Performance District for the eco-
nomic redevelopment of under utilized urban properties located between the down-
town business district and Interstate 93, as well as in other former brownfield
locations in the City. A hotel and conference center, as well as several office build-
ings, have been built since the creation of the district.
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Model Language and
Guidance for Implementation

MODEL INFILL DEVELOPMENT ORDINANCE

I. PURPOSE AND INTENT

The purpose of this district is to provide for [neighborhoods/town centers/main
streets/employment centers/mixed use districts, etc.] with efficient land use and cost-
effective delivery of urban services. The provisions of this district recognize the
design challenges inherent to developing infill properties, and ensure that new
development is consistent in character and scale with existing development. The
intent of this district is to:

A. Accommodate growth in (name of local juris-

diction] by encouraging and facilitating new development on vacant, bypassed
and underutilized land within areas that already have infrastructure, utilities,
and public facilities, while addressing the needs of

(name of local jurisdiction] residents.

B. Encourage efficient use of land and public services in the context of existing
communities.

C. Stimulate economic investment and development in established neighbor-
hoods.

D. Provide developers and property owners flexibility so that they can achieve
high quality design and develop infill projects that strengthen existing commu-
nities.

E. Create a high quality community environment that is enhanced by a balanced
compact mix of residential, commercial, recreational, open space, employment
and institutional uses and building types.

F. Implement the goals, objectives, and policies of the comprehensive plan, or the
small area plan.

G. Provide clear standards for infill development.

H. Encourage compact development that is pedestrian-scaled and, if applicable,
transit-oriented.

II. APPLICABILITY

The intent of the district will
vary by municipality, so it is
important to clearly identify the
intent in this section and
develop an ordinance specific
to those needs.

Alternatively, the Infill Development Ordinance

can be adopted as a flexible zone, allowing devel-

The Infill Development Overlay applies to the areas shown on opers to use the ordinance provision when certain

the zoning map. The requirements of the overlay zone are in
addition to the requirements of the underlying zone. Where the
requirements of the Infill Development Overlay conflict with
the underlying zone, the requirements of the Infill Development
Opverlay shall apply.

conditions are met, such as development of vacant
lots in developed areas, redevelopment of sub-
standard buildings, or to take advantage of the
opportunity for increased density offered by water

and sewer extensions.
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1. GENERAL REQUIREMENTS

The site plan shall incorporate the following elements to enhance compatibility with
the surrounding community:

A. Sidewalks that connect to the adjacent sidewalk system.

B. Public streets that connect to the adjacent street pattern and that are designed
to discourage speeds and volumes that impede pedestrian activity and safety.

C. Preservation of architecturally significant structures whenever feasible.

D. Street furniture, lighting and landscaping that is primarily oriented to pedes-
trian use.

E. Setbacks, building envelopes, use and parking compatible with surrounding
community.

E. All new buildings (except accessory structures) shall have the primary entrance
oriented to the street or public walkway, with direct, barrier-free and conven-
ient pedestrian connections.

IV.PERMITTED USES

In addition to uses permitted in the underlying zone, the following uses are permit-
ted in the Infill Overlay District:

This list is intended as an A. Home occupations.

example. This section should be B. Accessory dwelling units
adapted to a community’s needs.

C. Residential units on the upper floors of commercial buildings.

This section should be specific to a community’s needs and will need to be adapted as such. Development standards will vary
significantly for infill development in urban and village settings compared to suburban settings.

The intent of the Lot Size

requirement is to avoid low

V. DEVELOPMENT STANDARDS

A. Lot size: Lots shall be no greater than 5,000 square feet in village or urban

density site development in zones, unless required to accommodate mixed use development. In rural zones,

urban and village areas that
can accommodate greater
density. The 5,000 square
foot maximum lot size is
intended to encourage high

density. Mixed use develop-

ment, such as first floor
retail space with residential
or office units in upper
floors may require larger
lots.
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lot size may be reduced to the smallest size needed to accommodate on-site
water supply and wastewater disposal.

. Setbacks: Setbacks shall conform to the surrounding properties, and may be

reduced to zero where appropriate and with adequate fireproofing. In no case
shall the setbacks be substantially greater than surrounding properties.

. Density: Density shall be controlled by the allowable building height,

required setbacks, building code requirements, and the availability of water
and sewer service.

. Bulk and Scale: Building size, scale, and architecture shall be consistent with

neighboring buildings, unless the planning board determines that significant
differences from neighboring buildings are in the best interests of the town.
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E. Building Orientation: Primary facades and entries shall face the adjacent
street with a connecting walkway that does not require pedestrians to walk
through parking lots or across driveways.

E. Accessory Dwellings: In single-family residential areas, one accessory
dwelling unit per lot shall be allowed in addition to the principal dwelling unit.

G. Privacy: Optimize privacy of residents and minimize infringement on the pri-
vacy of adjoining land uses through the placement of windows and door
entrances. Create opportunities for interactions among neighbors in common
pedestrian circulation areas of the project.

H. Parking: Parking requirements may be waived if there is suitable and available
public parking in close proximity. Parking shall be provided in the rear of
buildings.

1. Pedestrian Access and Circulation: Continuous sidewalks shall be provided
between primary entrances to buildings, parking areas, pedestrian facilities on
adjacent properties, and existing public sidewalks along perimeter streets.
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Agricultural
Incentive Zoning

RELATED TOOLS:

BACKGROUND AND PURPOSE * Density Transfer Credit

. . ) * Habitat Protection
Agriculture has long been an important part of the economic,

social, and cultural fabric of New Hampshire. Farmers have * Village Plan Alternative

been producing crops from New Hampshire soil for 375 years. e Urban Growth Boundary
"Today, although agriculture is important to communities, it is

facing significant challenges, not only from the increasing pres- * Conservation Subdivision

sures of growth and development, but also from municipal regu-

lations that may be inhospitable to many agricultural practices.

The definition of agriculture under New Hampshire state law is very broad (RSA
21:34-a). According to the RSA, agriculture includes all aspects of breeding, raising,
and selling livestock, silvilculture (timber and logging), honey and maple syrup pro-
duction, and crops ranging from vegetables and fruit to hay and seeds along with the
processing, storage, and transportation of the agricultural products. The purpose of
this chapter is to provide tools to planning boards aiming to preserve the diverse
agricultural lands and uses in New Hampshire.

According to the American Farmland Trust (AFT), Rockingham,
Hillsborough, and Merrimack counties are part of the southern Agriculturs makes vital and significant contribus
New England region that is ranked tenth on the list 7op 20 Most Heims 1o e el sUplply; e GEenslin; te G-
Threatened High-Value Farmland Regions. Sections of Cheshire,

ronment and the aesthetic features of the state of

. . . . New H hire.
Sullivan, and Grafton counties are included in the number 19- ew Hampshire

ranked Connecticut River Valley. Studies by the AFT also show
that the highest-value and more perishable foods are produced

—NH Right to Farm Law

closest to population centers. Across the United States, this means that 87 percent
of fruits, 86 percent of vegetables, and 79 percent of milk and dairy products are
produced in urban-influenced counties (NH OEP). Rockingham and Hillsborough
Counties are among the top 20 counties in the US in direct-to-consumer farm sales.
With almost 96 percent of New Hampshire farms classified as “small farms” by the
US Department of Agriculture’s definition of sales below $250,000, farmers find
that their greatest asset is their land. When farms are profitable, farmers are able to
keep their farms and woodlands undeveloped. If a farmer goes out of business or
sells their land to move to an area with less development pressure, the community is
affected by the potential conversion of the land.

Many community master plans cite “preserving rural character” as one of the main
goals. There are many aspects to rural character in New England. The character of
the landscape is epitomized by the traditional village center surrounded by a land-

scape of working farms and open space. The character of the community is likewise
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exemplified by people seeking to hold onto and promote the traditional rural or
small-town values of family, community, independence, responsibility, self-govern-
ment, conservation, entrepreneurship, and strong work ethic (NH OEP). Given
agriculture’s traditional appeal as a core community value, many planning boards
desire zoning, subdivision, and site plan regulations that aid with retention or
encouragement of agricultural activities and open space. These measures are espe-
cially important when economic competition from development threatens conver-
sion of prime agricultural land to non-agricultural land uses. The zoning ordinance,
along with the subdivision and site plan regulations, may create a flexible regulatory
environment that encourages and promotes agriculture and open space.

APPROPRIATE CIRCUMSTANCES
AND CONTEXT FOR USE

Although many people enjoy farmland for its open spaces or the fresh vegetables
available at the farm stand, farming is fundamentally a business and land use. One

unique aspect of agriculture is that it does not fall neatly into a

.. leading farmland preservation counties employ prescribed area of a community like a traditional commercial or
at least six techniques: a comprehensive plan, industrial zone. Instead, productive farms are located where the
transfer or purchase of development rights, differ- physical characteristics of the land, such as prime soils and ade-

enitell eugessmen; dighise-anm lays, el vzl quate water supply, occur regardless of the zone. Wherever

ing, and urb th boundaries. .. .
Zoning, and urban growth boundaries APA farms are located, communities need to carefully consider both
the benefits of and challenges to sustaining agriculture.
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Moreover, one farmland preservation technique cannot succeed
alone; a coordinated package of financial incentives and land use regulations are pre-
ferred. According to the American Planning Association (APA), in the United States,
leading farmland preservation counties employ at least six techniques: a comprehen-
sive plan, transfer or purchase of development rights, differential assessment, right-
to-farm laws, agricultural zoning, and urban growth boundaries.

Benefits of Agriculture

Farms are sources of fresh produce and other products that connect people to their
food supply in ways not possible when produce travels thousands of miles from the
field to a local supermarket (NH OEP). As a land use, agriculture broadly promotes
environmental quality, scenic vistas, and cultural activities. Farm and forestlands
help to protect water quality by absorbing and filtering water. They also provide
habitat and travel corridors for wildlife, and often provide recreational and educa-
tional opportunities for the community. Agricultural businesses in New Hampshire
are typically small and family-owned, and reflect local market conditions.

There are economic benefits associated with agriculture above and beyond its direct
tax contributions. According to the report, The Impact of Agriculture on NH’s Economy
in FY02, agriculture’s overall total economic impact from direct, indirect, and
induced spending was over $2.3 billion; of this amount $930 million was in direct
spending. The report notes that approximately 18,000 jobs are related in some way
to agriculture. Working farms also help to attract tourists and retain businesses that
have nothing in common with agriculture, such as software and high-tech firms that
locate in New Hampshire for the quality of life and the rural character. Cost of
community service studies show that land held as open space, whether it is farmed
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or not, requires fewer community resources than what it contributes in property and
other taxes. On the other hand, land used for residential purposes is often known to
demand more resources than it contributes in taxes.

CHALLENGES TO SUSTAINING AGRICULTURE

Although there are many benefits to agriculture, there are some significant challenges
that need to be addressed by the community. The primary challenge is that a farm is
a working business. Depending on the type of farm there is the possibility of truck
traffic, signage, increased traffic from customers, noise, and in some cases smell from
livestock. Another challenge is that farms frequently require accessory dwellings and
other structures that are usually not permitted under standard zoning ordinances and
subdivision and site plan regulations. Finally, the engineering and site design require-
ments in municipal regulations can be expensive, making it difficult to expand the
farm. Farms implementing best management practices (BMPs) can reduce their
impact on the environment from fertilizer application and pesticide use.

BUILDING THE CASE FOR AGRICULTURE
IN YOUR COMMUNITY

Agricultural incentive zoning, like all other zoning, requires a solid foundation in the

community’s master plan and a clear understanding of the role agriculture plays in the
community. In order to gain that understanding, the following steps should be carried
out during the master planning process to ensure success with local land use regulations.

1. Participation by the local agricultural community. The local agricultural com-
munity should include, but is not limited to: local farmers, the New Hampshire
Department of Agriculture, UNH Cooperative Extension Service, the New
Hampshire Farm Bureau, the New Hampshire Farmers Market Association, and
others. These stakeholders know how existing ordinances and regulations affect
farming and are local experts on the needs and concerns that are unique to farm-
ing, which should be considered when developing a zoning ordinance.

The New Hampshire Farm Viability Task Force recommends creation of agri-
cultural commissions, which promote farms and offer advice to other municipal
boards on how to encourage communities to be farm-friendly.

2. Identification of significant farmland soils within the community.
Undeveloped prime agricultural lands are an important natural resource that
should be protected for future agricultural activities. The GRANIT system at
the University of New Hampshire stores digital soils maps prepared by the
Natural Resources Conservation Service (NRCS); both organizations, as well as
the regional planning commissions and county conservation districts, can pro-
vide data or expertise with soils mapping.

3. A comprehensive agricultural profile of the town. A community agricultural
profile can identify historic, existing, and potential agricultural activities. The pro-
file helps to establish a basic understanding of agriculture, and serve as a base for
the zoning regulations. For example, the profile could include a map highlighting
the agricultural lands and their correlation to the 100-year floodplain elevations.

4. A concerted public outreach program. Educating the public about how agri-
culture works in their community is essential to a successful relationship between
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the farmers and community members. For example, mailers included with the
water bills could highlight the benefits of zoning the 100-year floodplain as
“agricultural use” to decrease development and possible flooding within these
areas. The better the public understands agriculture, the more likely they are to
support ordinances that benefit agricultural activities in their community.

LEGAL BASIS AND CONSIDERATIONS
FOR NEW HAMPSHIRE

There are several New Hampshire statutes that address agriculture. The definition
of agriculture is found in NH RSA 21:34-a, as follows:

21:34-a Farm, Agriculture, Farming.

I. The word “farm” means any land, buildings, or structures on or in which agri-
culture and farming activities are carried out or conducted and shall include
the residence or residences of owners, occupants, or employees located on
such land. Structures shall include all farm outbuildings used in the care of
livestock, and in the production and storage of fruit, vegetables, or nursery
stock; in the production of maple syrup; greenhouses for the production of
annual or perennial plants; and any other structures used in operations named
in paragraph II of this section.

II. The words “agriculture” and “farming” mean all operations of a farm, including:
(a) (1) The cultivation, conservation, and tillage of the soil.

(2) The storage, use of, and spreading of commercial fertilizer, lime, wood ash,
sawdust, compost, animal manure, septage, and, where permitted by
municipal and state rules and regulations, other lawful soil amendments.

(3) The use of and application of agricultural chemicals.

(4) The raising and sale of livestock, which shall include, but not be limited to,
dairy cows and the production of milk, beef animals, swine, sheep, goats, as
well as domesticated strains of buffalo or bison, llamas, alpacas, emus,
ostriches, yaks, elk (Cervus elephus canadensis), fallow deer (Dama dama), red
deer (Cervus elephus), and reindeer (Rangifer tarandus).

(5) The breeding, boarding, raising, training, riding instruction, and selling of
equines.

(6) The commercial raising, harvesting, and sale of fresh water fish or other
aquaculture products.

(7) The raising, breeding, or sale of poultry or game birds.

(8) The raising of bees.

(9) The raising, breeding, or sale of domesticated strains of fur-bearing animals.
(10) The production of greenhouse crops.

(11) The production, cultivation, growing, harvesting, and sale of any agricul-
tural, floricultural, viticultural, forestry, or horticultural crops including, but
not limited to, berries, herbs, honey, maple syrup, fruit, vegetables, tree
fruit, grapes, flowers, seeds, grasses, nursery stock, sod, trees and tree prod-
ucts, Christmas trees grown as part of a commercial Christmas tree opera-
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tion, trees grown for short rotation tree fiber, compost, or any other plant
that can be legally grown and harvested extensively for profit or subsistence.

(b) Any practice on the farm incident to, or in conjunction with such farming
operations, including, but not necessarily restricted to:

(1) Preparation for market, delivery to storage or to market, or to carriers for
transportation to market of any products or materials from the farm.

(2) The transportation to the farm of supplies and materials.
(3) The transportation of farm workers.
(4) Forestry or lumbering operations.

(5) The marketing or selling at wholesale or retail, on-site and off-site, where
permitted by local regulations, any products from the farm.

(6) Irrigation of growing crops from private water supplies or public water
supplies where not prohibited by state or local rule or regulation.

(7) The use of dogs for herding, working, or guarding livestock, as defined in
RSA 21:34-a, IT (2)(4).

(8) The production and storage of compost and the materials necessary to pro-
duce compost, whether such materials originate, in whole or in part, from
operations of the farm.

III. A farm roadside stand shall remain an agricultural operation and not be con-
sidered commercial, provided that at least 35 percent of the product sales in
dollar volume is attributable to products produced on the farm or farms of the
stand owner.

IV. Practices on the farm shall include technologies recommended from time to
time by the university of New Hampshire cooperative extension, the New
Hampshire department of agriculture, markets, and food, and appropriate
agencies of the United States Department of Agriculture.

V. The term “farmers’ market” means an event or series of events at which 2 or
more vendors of agricultural commodities gather for purposes of offering for
sale such commodities to the public. Commodities offered for sale must
include, but are not limited to, products of agriculture, as defined in paragraphs
I-IV. “Farmers’ market” shall not include any event held upon any premises
owned, leased, or otherwise controlled by any individual vendor selling therein.

VI The term “agritourism” means attracting visitors to a working farm for the
purpose of eating a meal, making overnight stays, enjoyment of the farm envi-
ronment, education on farm operations, or active involvement in the activity
of the farm which is ancillary to the farm operation.

NH RSA 432:33 (the Right to Farm Law) is intended to protect agriculture from
nuisance lawsuits. NH RSA 672, the general planning and zoning authorization,
states that: “Agriculture makes vital and significant contributions to the food supply,
the economy, the environment and the aesthetic features of the state of New
Hampshire, and the tradition of using the land resource for agricultural production is
an essential factor in providing for the favorable quality of life in the state. Natural
features, terrain and the pattern of geography of the state frequently place agricul-
tural land in close proximity to other forms of development and commonly in small
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single most important pub-
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parcels. Agricultural activities are a beneficial and worthwhile feature of the New
Hampshire landscape and shall not be unreasonably limited by use of municipal plan-
ning and zoning powers or by the unreasonable interpretation of such powers.”

NH RSA 674:21 authorizes innovative land use controls, and mentions agriculture
specifically in the village plan alternative where only 20 percent of a parcel may be
developed and the other 80 percent must be set aside by easement for agriculture,
forestry, conservation, or public recreation.

MASTER PLAN

Because the master plan provides the basis for a community’s zoning ordinance, it is
very important that the steps outlined in Section II of this chapter are followed. There
are many opportunities to discuss agriculture in the master plan, such as the economic
development chapter, the land use chapter, or the natural resources chapter. Existing
conditions and the vision of the community should be reflected in the plan.

CURRENT USE

According to the New Hampshire Farm Viability Task Force, “current use taxation
greatly reduces the property taxes on farmland and is the single most important public
policy benefit for farm owners.” Still, if the value of a farmer’s land rises to the point
where it eclipses his income potential, then there is increased pressure to sell the land,
with or without the current use law. Transferable development/density rights or the
purchase of development/density rights are other important tools for the community
and the farmer to consider. Both provide options for a farmer to receive capital for the
increased value of his real estate and encouragement to maintain the farm.

EXAMPLES AND OUTCOMES

CONCORD, NEW HAMPSHIRE

In its master plan, the city of Concord determined that most agricultural uses were
located either on the rural outskirts of the city or along the flood plains of the
Merrimack and Contoocook Rivers. In 2001, the city adopted agricultural zoning based
on the master plan. The 2001 zoning ordinance allows for agricultural uses in the Open
Space Zone (RO) and the Medium Density Zone (RM). Agricultural, horticultural, and
silviculture operatons are permitted uses in both districts. Raising poultry and keeping
stables and nurseries are permitted uses only in the RO zoning district. All other agricul-
tural uses are allowed only by special exception of the zoning board of adjustment.

Seasonal Help

Concord’s zoning ordinance allows for housing seasonal workers on farms, as
needed in the RO and RM districts. These uses must also be reviewed under the
provisions of the city’s site plan review regulations, however, the applicants are pro-
vided a more expedited review process than in normal site plan review applications.
The provisions for seasonal help only allow for a maximum of ten employees, and
require at least 150 square feet of housing per person or meet OSHA standards,
whichever is greater.
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Site Plan Review Regulations

Since the new regulations were adopted, only two applicants, Apple Hill Farm and
Carter Hill Orchards, have come before the planning board. In both cases, the
applicants wanted to expand housing for their seasonal help. The planning board
determined that both applications fell under the provisions of a minor site plan
review. Therefore, both applicants were allowed to prepare their own plans using
available information, and to submit the plans to the planning board and the archi-
tectural design committee without architectural or engineering stamps on the plans.

Preserving Agricultural Land

In recent years, the city of Concord has recognized that its agricultural resources are a
significant asset to the community. In 2001 the city, along with land trusts and private
individuals, purchased development rights and agricultural easements on Carter Hill
Orchards. This saved a very popular orchard, and added recreational opportunities for
multiple uses such as hiking and cross-country skiing. In addition, the city of Concord
and various land trusts are about to close on another property that abuts the Carter Hill
Orchards. The property produces strawberries, pumpkins, and Christmas trees. The plan
is to expand the hiking and cross-country skiing opportunities across the two properties.

Another significant cooperative venture was the purchase of a major portion of the
agricultural land in the flood plain of the Merrimack River. Not only were public
private partnerships instrumental to the sale, but also the landowner agreed to a bar-
gain price for the property, which led to a reduction in their tax burden. This prop-
erty is intended to continue to be used for raising of feed corn and sod. The
property is leased to the people who were farming the property under the previous
owners, and the lease funds are being used to help pay down the bond used to pur-
chase the land and the agricultural rights to the property.

The city, along with land trusts, also purchased Diamond Hill Farm, a property with
farm buildings and a variety of agricultural uses. The purpose is to lease the farm and
the property at an affordable rate to maintain its agricultural use. Like the other prop-
erties, the lease would be used to pay down the bonds used to finance the purchase.

Farm Stands

Since the ordinance was established in 2001, no farm stands have been built or pro-
posed in Concord. Farm stands are only allowed as an accessory use to the principle
agricultural use on the same parcel of land. The ordinance does not allow for con-
struction of off-site farm stands or for the sale of agricultural products, unless part
of a larger retail market or at an organized farmers market.

WAKEFIELD, NEW HAMPSHIRE

The town provides for agricultural use of open space that could be used for agricul-
tural purposes in open space and cluster developments, which are permitted in sev-
eral districts (Zoning Ordinance Article 12). This helps to satistfy one of the master
plan goals to preserve agricultural lands. The open space/cluster development sec-
tion of the zoning ordinance requires that 50 percent of the open space be buildable
land and that it be designated as permanent open space. The planning board is
required to look at open space and consider land areas designated as prime agricul-
tural soils as part of its review of open space.

www.des.nh.gov/organization/divisions/water/wmb/repp ~ CHAPTER 1.7: AGRICULTURAL INCENTIVE ZONING

109



110

INNOVATIVE LAND USE PLANNING TECHNIQUES: A HANDBOOK FOR SUSTAINABLE DEVELOPMENT

Model Language and Guidance
for Implementation

A successful agricultural incentive zoning ordinance will grant the maximum possi-

ble flexibility to agricultural practices. The following four items outline key issues

that communities should consider when developing ordinances and regulations

regarding agricultural activities.

1.

Establish a clear definition of agricultural activities and what constitutes
an agricultural use. The state’s definition is RSA 21:34-a. The definition is
broad enough to reflect the diversity of agriculture in New Hampshire and
allow for continuing change that will respond to the changing agricultural
market. Make sure that the community master plan has a detailed section on
agriculture. This section should express the value agriculture contributes to
your town’s quality of life through open space, wildlife habitation, watershed
purification and natural resource preservation.

. Allow agricultural activities throughout the community. Farms and other

agricultural uses as defined under RSA 21:34a can operate near residential or
commercial uses. They can provide rural relief and soften the impacts of
development. When a community limits farming and agricultural activity to
business and residential agricultural zoning districts it ends up counterproduc-
tive to the intent of the agricultural zoning ordinance.

Be sensitive to the needs of farms. Recognize that farming enterprises are
dynamic and include agricultural accessory uses, from machinery sheds to
housing, and onsite farm related business, such as farm stands or processing
facilities. Farming activities that add value to the commodity being produced
or that support the management of the farm are often necessary to farming
operations. For instance, some farming operations require either fulltime
housing or seasonal housing to assist in the operation of the farming activity,
such as planting, harvesting, and tending to livestock.

Adhere to the right to farm principle that is already established under
state law. Right to farm laws began to be developed in the 1970s as state law-
makers became more aware of and concerned about the loss of agricultural
land. These laws are generally enacted at either the state or local level, and tend
to share similar traits: they define to some degree the purpose of the law; men-
tion the need to conserve and protect agricultural land; and protect the farm
against nuisance lawsuits that result from changing land uses around a farm.

Enacting a right to farm law or ordinance protects farms from nuisance lawsuits
over the grittier aspects of agriculture such as noise and smell. In New
Hampshire, RSA 432:33 protects farms that have been in operation for more
than a year from nuisance lawsuits, but it does not address new farms or buffers.

There are two main ways to address potential conflicts between agricultural and

non-agricultural uses. One is to require that developers who wish to develop proper-

ties adjacent to farms create enough buffer so that the noise, odor, dust, and other
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necessary by-products of farming operations will not affect residents of the new
development. The other is to educate people who are thinking about purchasing
property near an active farm about what living next door to a farm really means, and
how farming practices can vary from season to season.

Agriculture may be permitted in any zone the municipality deems appropriate. This
could include residential, rural residential, industrial, or commercial, depending on
the community. Consideration should be given to existing and potential uses in the
zone, to ensure that agricultural activities will be compatible and potential negative
impacts minimized. For the purposes of this chapter, model zoning provisions are
presented by topic area. Communities wishing to encourage agricultural uses in
existing zones should audit existing zoning provisions, review the model language,
and adopt the desired elements, as appropriate.

ORDINANCE AND REGULATION
PROVISIONS TO SUSTAIN AGRICULTURE

Statutory Authorization

RSA 21:34-a Farm, Agriculture, Farming

RSA 432:33 Immunity from Suit

RSA 672:1(I11-b) Declaration and Purpose

RSA 672:1(I11-d) Declaration and Purpose

RSA 674:21 Innovative Land use Controls

RSA 674:26 Districting Under Interim Zoning Ordinance
RSA 674-32-a through ¢ Agricultural Uses of Land

Principles: Community planners should consider the following principles in
reviewing and amending their local land use regulations to foster continued
agricultural activities.

* In order to foster agricultural enterprises, minimize review costs for commer-
cial activities associated with farm activity. Flexibility in site plan review regu-
lations can be used to exempt farm stands from inappropriate commercial
regulation, or can allow a tiered approach to the regulating of farm stands.

* Signage is an important aspect of a viable agricultural enterprise and differs
greatly from commercial uses. Consider exempting agricultural signage from
regulation. Temporary signs that change with the season and crop availabity
and off-site signage may be critical to farm success.

* Agricultural structures, other than year-round retail operations, are different
from commercial buildings and should be treated differently, and possibly
exempted from review, in site plan review regulations. Defined by the Internal
Revenue Service as “single purpose agricultural structure,” these include (but
aren’t limited to): barns, silos, farm stands, greenhouses, stables, coolers, etc.
The design criteria for these structures relate to the purpose served in the
farm operation, which can frequently be in conflict with site review regulations
for commercial or industrial buildings that are open to the general public.
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* Animal density is an important consideration for community planners because it
goes directly to the issues of farming and potential conflicts with dissimilar land
uses. Animal density issues are addressed in best management practices for
manure handling, as specified by the NH Department of Agriculture, Markets,
and Food.

* Housing is an integral component of an agricultural enterprise. Agricultural hous-
ing takes several different forms and raises several different issues from the per-
spective of municipal government. Farms have historically been and are typically
operated by the members of a single extended family. In addition to family mem-
bers there is a need for agricultural related housing for non-family employees.

Zoning Provisions: Communities wishing to promote agricultural use should audit
their existing land use regulations to see if they present barriers to agriculture. Listed
by topic below are sample zoning provisions addressing various agricultural issues.

INTENT AND PURPOSE

A. Intent: The Agriculture Conservation District is intended to protect areas of
the community that are well suited for agriculture. It is also the intention of
this ordinance to minimize conflicts between incompatible uses by directing
non-farm residential uses to other districts within the community.

B. Purpose: The purposes of the Agriculture Conservation District are:

1. To protect and promote the continuation of farming in areas with the most
suitable soils.

2. To protect and promote the continuation of farming in areas of the commu-
nity that have historically contained these areas and therefore have devel-
oped compatible residential patterns and transportation infrastructure.

3. To permit primarily agricultural land uses and activities.

4. 'To separate agricultural land uses from potentially incompatible residential,
commercial, and industrial development, and public facilities that may
interfere with normal agricultural operations.

5. 'To achieve the goals stated in the master plan, including preservation of
rural character, continuation of agriculture, economic development, and
natural resource protection.

6. To preserve wetlands and natural areas associated with farms, that because
of their natural physical features, are useful, as water retention and ground-
water recharge areas, and as wildlife habitat; and that have an important
aesthetic and scenic value, which contributes to the unique character of the
community.

7. 'To encourage the viability of agricultural soils for agricultural use.

8. To maintain and enhance food self-sufficiency, including: local food for
local people; reduced energy consumption; and employment opportunities
in the community.
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DEFINITIONS

Accessory Structure: Any structure including but not limited to seasonal housing for
seasonal farm employees, barns, equipment storage, feed storage, farm stand, green-
houses, lath houses, energy producing devices that provide energy primarily for farm
use, cold storages, manure and compost storage, and product processing centers.

Agriculture and Farming: agriculture and farming as defined in RSA 21:34-a.

Agritourism: attracting visitors to a working farm for the purpose of eating a meal,
making overnight stays, enjoyment of the farm environment, education on farm
operations, or active involvement in the activity of the farm which is ancillary to
the farm operation.

Farm: any land, buildings, or structures on or in which agriculture and farming activi-
ties are carried out or conducted and shall include the residence or residences of own-
ers, occupants, or employees located on such land. Structures shall include all farm
outbuildings used in the care of livestock, and in the production and storage of fruit,
vegetables, or nursery stock; in the production of maple syrup; greenhouses for the
production of annual or perennial plants; and as defined in RSA 21:34-a. as amended.

Farmers’ Market: means farmers’ market as defined in RSA 21:34-a.

Farm Parcel: A tract or parcel of land devoted primarily to agricultural uses may
contain a dwelling or other accessory uses.

Farm Roadside Stand: Means an on-farm, agricultural retail operation provided
that: (A) at least 35 percent of the product sales in dollar volume is attributable to
products from the farm or farms of the farm stand owner or farm stand operator;
and (B) product sales not attributable to the farm or farms of the farm stand owner
or farm stand operator shall be agriculturally related and may include, but not nec-
essarily limited to, the sale of garden accessories, cheese, home crafts, cut flowers,
dried flowers, value added products such as jams, jellies and baked goods from a
farm stand kitchen. Proof of farm income may be required to determine conformity
with these provisions.

Farm Worker Dwelling: A dwelling located on a farm for the purpose of housing
an employee of that farm operation and his/her family. Also included in this use type
would be multi-family dwelling(s) for seasonal employees in connection with an
orchard or other agricultural use, which relies on seasonal employees who must be
housed.

PERMITTED USES
A. Agriculture.

B. Farm worker dwellings.
C. Farm roadside stand.
D. Accessory structures for agricultural use.

E. Agritourism.

www.des.nh.gov/organization/divisions/water/wmb/repp

These definitions should

be incorporated into the
definition section of the
ordinance, especially if the
municipality decides to
allow agriculture in multiple
zones. See Section Il for
complete legal definition in
New Hampshire.

A farm roadside stand shall
remain an agricultural oper-
ation and not be considered
commercial, provided that
at least 35 percent of the
product sales in dollar vol-
ume is attributable to prod-
ucts produced on the farm
or farms of the stand owner.
NHRSA 27:34-a lll
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requirements can either
be laid out in a separate

section of a community’s

ordinances, or the commu-

nity can adopt the simpler
standards set forth in the
following sections.
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PERFORMANCE STANDARDS FOR NON-AGRICULTURAL USES

In general, the use of land and structures within the Agriculture Conservation

District shall seek to maximize agricultural productivity. The non-agricultural use of

land and structures must also conform to the following design standards that create

a minimum level of consistency in lot and parcel configuration:

A. Design Standards

All residences developed either on frontage lots or within a conservation/open

space subdivision shall comply with the following standards:

1.

All buildings, homes and structures shall be located a minimum of 100 feet
from agricultural land and shall be separated by a 50-foot wide buffer strip
sufficient to minimize conflicts between farming operations and residences.
"This buffer shall be on the land developed for the non-farming use and may
consist of trees and or fencing.

. Each structure shall be integrated into the existing landscape on the property

so as to minimize its visual impact and maintain visibility of adjacent agricul-
tural lands from public ways through use of vegetative and structural screen-
ing, landscaping, grading and placement on or into the surface of the lot.

B. Additional Requirements for Subdivision/Site Plan Approval

The applicant shall comply with the minimum requirements for subdivision/

site plans, and shall also submit to the planning board the following information:

1.

Description or illustration of the physical characteristics within and adjacent
to this site, including: prime agricultural soils, soils of state and local impor-
tance, other soils and soil characteristics, areas used for crop or other agri-
cultural production.

. Description of compliance with Agricultural Land and Development

Standards in Section 5C-E and Site Design Standards in Section 5A.

C. Ciriteria for Review: The planning board shall also consider whether:

1.

The development is in compliance with Agricultural Land and
Development Standards (Section 5D, below).

. The development will not interfere with farming operations on adjacent

lands.

. The development is situated on the portion of the site with soils least suit-

able for the production of crops or livestock.

. The development is integrated into the existing landscape through features

such as vegetative buffers, and through retention of open agricultural land.

D. Agricultural Land and Development Standards

1.

SECTION 1: MULTI-DENSITY ZONING

Residential subdivision developments in the Agricultural Conservation
District shall be laid out according to the Conservation Subdivision stan-
dards set forth in Section [___] of this ordinance. All buildings and roads
shall be located away from soils that are most suitable for agriculture (based
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on Natural Resource Conservation Service classifications for prime farm-
land soils and soils of state and local importance) to the maximum practical
extent. This provision does not apply to the location of on-site septic dis-
posal facilities that must be placed in soils meeting N.H. Department of
Environmental Services rules.

2. All roads, drainage systems and utilities shall be laid out in a manner so as
to have the least possible impact on agricultural lands and uses.

E. Maximum Number of Dwelling Units

1. The maximum number of dwelling units permitted in an open space com-
munity in the agricultural conservation district shall be calculated based
upon one unit per acre for the net developable acreage remaining once the
area of all wetlands and steep slopes (in excess of 15%) have been sub-
tracted from the total acreage of the property.

2. Under the supervision of the conservation commission, all wetlands shall be
identified, and their area subtracted from the net developable acreage of the
total parcel.

F. Required Open Land
At least 50 percent of the net acreage remaining after the area of all wetlands
have been subtracted shall be retained as open agricultural land. Remaining
open agricultural land shall have appropriate acreage, configuration, and access
to enable continued farming operations.

G. Protection of Open Agricultural Land
The following standards shall apply to open agricultural land to be protected
as part of the development of an open space community:

1. Farmland owners are not required to sell the part of their property that is
to become permanent agricultural open space, provided that they convey
the development rights of that open space in a conservation easement pro-
hibiting future development of this property to any of the official bodies
named in Section G.2 below.

2. All remaining open agricultural land shall be permanently protected by
either:

a. A permanent conservation easement or deed restriction conveyed to
the municipality with municipal approval or to a non-profit farm-
land trust or conservation organization whose principal purpose is
to conserve farmland and open space, or other suitable entity.

b. Ownership in fee simple conveyed to the municipality with munici-
pal approval or to a non-profit farm trust, open space or conserva-
tion organization as a gift or for a consideration.

3. At a minimum, such an easement, fee simple ownership, or restriction shall
entail the use of management practices that ensure existing fields or pas-
tures will be plowed or mowed at least once every year.
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AGRICULTURAL MANAGEMENT STANDARDS

All farms are recommended to develop and keep current soil conservation and nutri-
ent management plans in compliance with Natural Resource Conservation Service
standards, where appropriate.

REFERENCES

Cultivating Success on New Hampshire Farms. Fall 2006. NH Farm Viability Task
Force Report.

Preserving Rural Character: The Agricultural Connection. Winter 2000. NH Office of
Energy and Planning Technical Bulletin 6, www.nh.gov/oep/resourcelibrary/
TechnicalBulletins.

Preserving Rural Character Through Agriculture — a Resource Kit for Planners. 2002.
University of New Hampshire, Cooperative Extension.

Who’s Who in New Hampshire Agriculture, www.agriculture.nh.gov/publications.
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Urban Growth Boundary
and Urban Service District

RELATED TOOLS:

BACKGROUND AND PURPOSE * Infill Development

. . o * Density Transfer Credit
Urban growth boundaries and urban service districts are plan-

ning tools that promote more efficient, orderly, and compact * Village Plan Alternative
development. For communities adopting them, they are two

components of a municipal growth management program
designed to uphold community character, protect water and other natural resources,
promote efficient development and use of public infrastructure, stimulate commu-

nity and economic development, and impart long term, comprehensive thinking
about the community’s future.

FIGURE 1.8.1 Urban Grown Boundaries
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Urban Growth Boundary for Portland, Oregon (on-line resources at

An urban growth boundary is the line on a map showing the demarcation between
land that has or may receive concentrated development (urban, suburban) and land
that has or may receive less development (rural, scattered). On one side of the
boundary line are predominantly low-density land uses, such as farms, timberland,
large residential lots, and natural or protected lands. On the other side are more
intensive land uses and densely developed lands, such as commercial and industrial
uses, mult family and small lot residential, schools, government facilities, and transit
services. An urban growth boundary provides a clear picture of what lands will be

e T L
Urban Growth Boundary in Washington State illustrates land uses and

www.portlandonline.com/planning). densities (from University of Washington’s Evans School of Public
Affairs at bttp://depts.washington.edu/visions).
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developed for a given period of time as specified by a growth management plan. It
could be used with a transfer of density program to ensure that property owners
receive fair compensation for their land.

An urban service district is an area in which urban services will be provided and out-
side of which such services will not be extended thus discouraging development
sprawl. In this section it is organized as a zoning district within which the munici-
pality would plan for, coordinate and provide and maintain municipal services and
facilities, such as sewer, water and wastewater treatment, and transit. This zoning
district allows the municipality to develop and manage public facilities and services,
such as fire police and school, more efficiently and cost effectively. A district of this
type could stimulate infill development within its boundaries and provide a more
efficient use of land in harmony with its natural characteristics; preserve more usable
open space, agricultural land, tree cover, recreation areas or scenic vistas and expand
the opportunity for the development of affordable housing.

URBAN GROWTH BOUNDARY

An urban growth boundary is a product of the master plan process directed and
approved by the planning board. During their analysis the planning board would
need to ensure that there are adequate public facilities and services, a sufficient
amount of land to meet projected growth, a mix of land uses, an analysis of impacts
on water and natural resources from growth, and a fair and equitable process and
criteria for establishing the growth boundary. Once adopted by the planning board,
it could be incorporated into the zoning ordinance and other land use regulations
per municipal legislative processes.

Normally before defining the growth boundary, the municipality would make three
planning studies addressing:

1. Population growth projection, housing needs and land needs for residential,
commercial, industrial and public spaces and buildings.

2. Inventory of public facilities, their capacity and projected needs.

3. Estimate of a 20-year supply of buildable land, taking into consideration topog-
raphy and other factors.

Based on the planning studies, the municipality and the regional planning agency,
would amend their master plans to delineate the growth boundary and describe pol-
icy goals, standards, and implementation strategies. The policies and implementa-
tion strategies would most likely address land use, transportation, housing,
development design and appearance, and facilities and services issues.

Supplementing this master plan action, the municipality could amend its zoning
ordinance and map to establish an urban growth overlay district. Within this overlay
district, permitted land uses and intensities would be defined as well as development
standards. Economic incentives for development may be provided. All or some
development could be subject to planning board approval via a Conditional Use
Permit. All development would be subject to normal or special subdivision and site
plan review and development regulations appropriate to implement master plan
growth area policy goals.
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"To protect conservation areas outside the growth boundary, the municipality could
amend its zoning ordinance to establish adequate provisions for agriculture, forestry,
variable lot or large lot residential, or other natural resource based zoning land use
and intensity provisions. This would function to limit leapfrog development or scat-
tered or premature subdivision of land as provided in RSA 764:36 11 (a), or as may
be regulated by a municipality via site plan review regulations per RSA 764:44 1L

Once established, the zoning ordinance also should provide that the scope and
extent of the growth boundary be reviewed every five years by the planning board
and adjusted accordingly.

URBAN SERVICE DISTRICT

To promote development within the urban growth boundary, an urban service dis-
trict may be created. The purpose of this district is to contain development within
the growth boundary where services such as water and sewer are in place or are
planned.

The boundary of the urban service district may be the same as the growth boundary,
or somewhere within, but in no case shall it extend outside or beyond the growth
boundary.

Again, uses and intensities of use would be defined. Most importantly, there would
be a provision that municipal services, such as sewer and water lines, would not be
extended beyond the district, unless supported by additional development conditions
and a concomitant change in the urban growth boundary within the master plan.

APPROPRIATE CIRCUMSTANCES
AND CONTEXT FOR USE

A planning board may wish to use an urban growth boundary and urban service dis-
trict in two differing scenarios. The first scenario would be for a municipality that
has existing development patterns with urban densities and intensities of use. There
would most likely be sewer, water, transit, etc. provided by the municipality in this
area. Examples include New Hampshire cities and some of our smaller towns with
historic mill districts. The second scenario would be for a municipality that is estab-
lishing an urban or village center, within which they are encouraging growth. Either
way, the municipality would be monitoring development activity through its growth
management program and providing tools and incentives through zoning and land
use regulations to control the locations and intensity of future development.

CONNECTION TO DENSITY TRANSFER CREDIT PROGRAM

A Density Transfer Credit program allows landowners to transfer density rights
from conservation zones to development zones. These programs establish two
zones:

1. Sending Area: a defined area outside the growth boundary from which develop-
ment rights are transferred from, resulting in the permanent preservation of
lands possessing significant conservation features, farms or forests.
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2. Receiving Area: a defined area within the growth boundary to which develop-
ment rights are transferred to, resulting in more efficient and intense use of suit-
able development sites, where land may be developed at a higher density than
would otherwise be allowed by local zoning.

A municipality could use an urban growth boundary as the demarcation for sending
and receiving areas for a density transfer credit program. Property within the urban
growth boundary would be classified as a receiving zone, and property outside the
boundary would be classified as a sending zone. Based on the research done by the
Maine State Planning Office, there needs to be an economic incentive for these pro-
grams to be used by municipalities and property owners.

LEGAL BASIS AND CONSIDERATIONS
FOR NEW HAMPSHIRE

RSA 674:16 states that the power to adopt a zoning ordinance

“... expressly includes the power to adopt innovative land use controls which may
include, but what are not limited to, the methods contained in RSA 674:21.”

Among the techniques listed in 674:21 are

4

“... (a) timing incentives, (b) phased development, and (i) flexible and discretionary zoning.’
RSA 674:36 states that ...

“the subdivision regulations which the planning board adopts may: (a) provide against
such scattered or premature subdivision of lands as would involve danger or injury to
health, safety, or prosperity by reason of the lack of water supply, drainage, transporta-
tion, schools, fire protections, or other public services, or necessitate the excessive

expenditure of public funds for the supply of such services.”
Additionally, RSA 674:39 states that existing site approvals

“... shall be exempt from all subsequent changes in subdivision regulations, site plan
review regulations, impact fee ordinances, and zoning ordinances adopted by any city,
town, ... except those regulations and ordinances which expressly protect public health

standards, such as water quality and sewage treatment requirements.”

EXAMPLES AND OUTCOMES

Concord, New Hampshire

The City of Concord, New Hampshire adopted Urban Growth Management
Boundaries as part of its master plan for the Year 2010 on December 15, 1993
incorporating it within the Future Land Use Plan, Transportation Improvement
Plan, and Open Space Plan. In 2001, Concord completed a comprehensive revision
to the zoning ordinance premised on the master plan and zoning ordinance closely
following the urban growth boundary. For instance, the residential open space dis-
trict is outside the urban growth boundary, and all other districts are within the
boundary. Concord’ infrastructure planning is based on the divide between rural
and urban for water and sewer systems. Currently the master plan is being amended,
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FIGURE 1.8.2 Concord Village/Master Plan Districts
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and the urban growth boundary may be further refined. (See Figure 1.8.2 for City of
Concord Master Plan Map).

Derry, New Hampshire

During Derry’s rapid growth in the 1970s and 1980s, predominantly residential
growth created a substantial imbalance amongst development, services, and the
environment. The strain on municipal services and revenues, and citizen concerns
about the environment led to the December 1994 adoption of a one-year morato-
rium on growth while the town developed a growth plan and regulations. A growth
management plan and program was developed in 1996 and adopted. In 1998 the
town adopted a growth management ordinance based on the Ramapo, NJ. growth
management ordinance, which used a future buildout analysis. The ordinance regu-
lates the timing and phasing of major new development proposals and established a
building permit limit of fifty residential units per year. The ordinance links devel-
opment rights to the availability of town services, facilities, and schools. Since it
was adopted, it has helped to keep Derry’s growth rate lower than some of the
neighboring towns.
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Derry does not have an urban growth boundary per se. However, as part of growth
management planning, in 1997 the town developed and adopted a revised zoning
map that more closely guides development to desired and appropriate areas in
Derry. The town also uses a thirty year capital improvement program upon which
the growth controls of the ordinance are based. This is an instance where careful
construction of the zoning map and zoning districts functions like an urban growth
boundary.

Oregon

In 1966 communities in Oregon joined together to consider future urban growth
options. They realized that the only way forward was through regional planning.
Statewide planning goals were adopted to express the state’s policies on land use and
related topics, such as citizen involvement, housing, and natural resources. These
state goals include implementation guidelines but are not mandatory. Goal 14,
adopted in 1974, mandated the creation of urban growth boundaries in each city in
Oregon. The goal’s intention was to provide for an orderly and efficient transition
from rural to urban land use, to accommodate urban populations and urban employ-
ment inside urban growth boundaries, to ensure efficient use of land and to provide
for livable communities.

Oregon’s 241 cities all have an urban growth boundary, a line drawn on planning
and zoning maps to show where the city expects to grow. Land inside the urban
growth boundary would be developed to accommodate the municipality’s future
growth. Every city was to adopt an urban growth boundary in a cooperative process
between the city and county or counties surrounding it. When determining the
location of the growth boundary there were two key factors: need — how much land
needs to be included inside the boundary; and location — what is the efficient use of
land, protection of agricultural land, and the cost effect on public services. By 1997
almost 2 million acres of Oregon’s 28 million acres of privately owned land had been
included inside urban growth boundaries. Inside the urban growth boundaries,
development occurs at a very high rate as developers recognize that they can meet
market demand. (More information at:
www.oregon.gov/LCD/docs/goals/goal.14.pdf).

Maine

In 1998 the Maine State Planning Office studied development patterns in the state
and documented that Maine’s population was spreading out. This sprawling devel-
opment pattern created increased local and state taxes for new or redundant infra-
structure in remote areas; lengthened service routes for police, fire, and road
maintenance; increased air and water pollution; fragmented wildlife habitats; iso-
lated the poor and elderly in cities; disrupted farming and forestry activities; and left
declining populations and underused infrastructure in older city and town centers.

Understanding that sprawl was happening in Maine, the state adopted the
Comprehensive Planning and Land Use Regulation Act in 1999. This act mandated
that all communities prepare and adopt comprehensive plans and land use ordi-
nances consistent with state goals. Goal 1 was to encourage orderly growth and
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development in appropriate areas of each community while protecting the state’s
rural character, making efficient use of public services and preventing development
sprawl. The state recognized that developers didn’t cause sprawl, they simply sought
the path of least resistance in building and selling.

A 2005 Maine State Planning Office report on the Growth Management Act stated
that comprehensive planning has had little effect on growth patterns. Most of the
evidence shows that growth is not being directed to the designated growth areas as
specified in local plans. State planners say that on average, about 70 percent of the
growth in the last 15 years has occurred in rural areas, and that the vast majority of
recent growth has been single homes, not subdivisions.

The town of Kennebunk’s comprehensive plan includes: limiting sewer and water
utility service area boundaries to growth areas; endorsing formal mutual aid agree-
ments for police and fire protection; increasing capital planning for sidewalks and
bikeways; retaining elements of the town’s cultural landscape and developing design
standards to enhance neighborhood character; and developing an open space, trail,
and corridor plan based on criteria.

Kennebunk’s plan proposed implementation strategies limiting the annual number
of permits allowed in non-growth areas to no more than 25 percent of the total per-
mits issued town-wide the preceding calendar year, allocated among three non-
growth areas. The proposed cap would allocate 5 percent to the critical rural area; 5
percent to the proposed rural area, and 15 percent to the proposed transitional
growth area.

The town of Acton’s comprehensive plan protects its water resources, reflecting the
dedication of its active lake associations. Among the plan’s land use strategies is to
create a small village zone, which spans the border, Salmon Falls River, with New
Hampshire at Milton Mills, N.H. While residents are not in favor of large-scale
commercial development, the concept of an essential services category is proposed
for uses such as hardware, convenience, and professional services for this small tra-
ditional village.

The town of Union’s comprehensive plan strives to maintain a thriving village area
while protecting the town’s working and scenic rural landscape. It includes a 50 per-
cent open space provision in the agricultural overlay zone to help conserve Union’s
important agricultural lands. The plan also recognizes of the importance of working
with neighboring communities to address shared resources and issues.
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Model Language and Guidance
for Implementation

URBAN GROWTH OVERLAY DISTRICT

I. PURPOSE

The purpose of the Urban Growth Overlay District is to guide future planned
growth and development, and enable the municipality to meet the service needs
most effectively and at the lowest reasonable cost consistent with policies of the
master plan and the capital improvement program.

Il. AUTHORITY
"This provision is adopted in accordance with RSA 674:16 and RSA 674:21.

I11. ESTABLISHMENT

The municipality hereby establishes, under the guidance of the planning board in
cooperation with the municipality’s elected legislative representatives, e.g. council,
board of selectmen and Urban Growth Overlay District. The Overlay District’s
boundary shall be as shown on the adopted Zoning Map, consistent with the
adopted master plan map, as may be amended by the planning board.

IV. ADOPTION

"This ordinance supersedes and replaces any ordinance, resolution, regulation, rule,
or other provision that purports to regulate or administer the issuance of permits or
otherwise authorize or require tie-ins or increase utilization of municipal facilities.

V. APPLICATION

"This ordinance shall apply to all applicants who seek a new subdivision or site plan
approval, building, or any other permit, expansion of existing permit and use, and
renewals for permit to tie into, utilize or expand utilization of municipal facilities or
services.

VI. CONDITIONAL USE PERMIT

Land Uses permitted shall be consistent with the provisions of the underlying land
use zoning district [or as may be otherwise specified] and subject to approval of a
Conditional Use Permit by the planning board.

VIlI. DEVELOPMENT STANDARDS

[State development standards if other than the provisions of the underlying land use zoning
district. See note on following page.]

SECTION 1: MULTI-DENSITY ZONING www.des.nh.gov/organization/divisions/water/wmb/repp



INNOVATIVE LAND USE PLANNING TECHNIQUES: A HANDBOOK FOR SUSTAINABLE DEVELOPMENT

A coordinated set of regulatory and non-regulatory standards can be selected to ensure
development that complements community character and to guide the development

process while meeting the goals and needs of the community.
Regulatory Requirements may include:
e Permitted and conditional uses, density, density bonuses (see incentives below).

® Lot area and dimensions, building height, building setbacks, lot coverage, open space

coverage, parking, driveways, access, connectivity.
e Design guidelines and standards for overall form and spatial relationships.
e Performance standards for landscaping and water quality.
e Review and approval process, conditional use or special use permits.
Incentive-Based Improvements and Public Benefits may include:

e Traffic and safety, sidewalks, roads, lighting, water and sewer infrastructure, storm

water management, water quality.
e Historic preservation, Brownfields redevelopment.

e Public access and walkways, multi-use corridors, parks, gardens, street trees and land-

scaping.
e Natural resource protection and restoration.

o Affordable and workforce housing, and economic investments.

Phased Development

Municipalities may consider adopting a phased development plan to sustain growth rates
and protect the growth area’s potential for urban development over the projected growth
period. A phased development plan could be based on designation of concentric growth
around an existing urban core, new mixed use or village hubs, and neighborhood revital-
ization and expansion. Any plans associated with designation of a UGB should incorpo-

rate several overarching goals:

® Prioritize and integrate residential development districts, commercial uses, mixed

uses, and public areas.

* Develop a growth time table to accommodate expansion of infrastructure, utilities

and services.

® Define an urban core with designated growth areas or districts in priority order as

defined in a phased development plan.

VIIl. ADMINISTRATION

The planning board shall review the provisions of this article every five years to
ensure consistency with the adopted master plan and make findings and recommen-
dations to the municipality’s legislative body.
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URBAN SERVICE DISTRICT
AND SERVICE EXPANSION AREA

I. AUTHORITY
"This ordinance is adopted in accordance with RSA 674:16 and RSA 674:21.

1. ESTABLISHMENT

The municipality hereby establishes, under the guidance of the planning board in
cooperation with the municipality’s elected legislative representatives and the [applic-
able municipal service provider baving jurisdiction over the service or operating depart-
ment,] an Urban Service District and Service Expansion Area for the municipality
that defines a service area within which the municipality can meet the service needs
most effectively and at the lowest reasonable cost for the provision of municipal
facilities consistent with policies of the master plan and the capital improvement

program.

I11. ADOPTION

"This ordinance supersedes and replaces any ordinance, resolution, regulation, rule,
or other provision that purports to regulate or administer the issuance of permits or
otherwise authorize or require tie-ins or increase utilization of municipal facilities.

IV. APPLICABILITY

"This ordinance shall apply to all applicants who are seeking new permits, expansion
of existing permits and uses, and renewals for permits to tie in to, utilize or expand
utilization of municipal facilities.

V. EXISTING PERMITS

All permits that have been legally issued and/or properly renewed on an annual basis
in accordance with the municipality’s regulations shall be required to submit for a
conditional use permit under this ordinance at the expiration of the previously
issued permit. Permits that have expired or that have been transferred in violation of
any provision of or have not been renewed in accordance with the applicable rules
shall require a newly issued conditional use permit. Conditional Use Permits must
be renewed on an annual basis.

VI. SERVICE CONNECTIONS

The area where future connections can be allowed shall only occur within the area
delineated by the municipality as the established district as shown on the zoning map
entitled “Urban Service District” as approved and available from the municipality’s
office (e.g. town hall). Service to areas outside the district, in “Expansion Districts”
can only be provided as permitted herein according to, and consistent with, a phased
program of improvements meeting the service needs of the new service area in con-
junction with available capacity and projected service and rate-payer base.
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VIlI. CONDITIONAL USE PERMITS

Conditional Use Permits shall be issued by the planning board in accordance with
RSA 674:21 and RSA 676:4, including notice provisions and appeals. No user shall
be permitted to tie in to or expand their use of municipal services without first
securing a conditional use permit.

A. Definitions and Findings. The following definitions and findings are made in
accordance with the reported data from the municipality on the status of appli-
cable service facilities, including, demand, service capacity, reserved capacity,
and outstanding approvals in process.

1. Acceptable Service Level (Sustainable Yield). The Acceptable Service
Level (Sustainable Yield) is that amount of service that can be reasonably
relied upon at acceptable levels to the citizens and users of municipal facili-
ties under normal operating conditions. This is also considered the capacity
of the municipal system.

a.  [Define the measuring criteria for each service: (Note: Include one or sev-
eral as appropriate and include the measuring criteria.)

»  Public Transportation: Ridership.
*  Roads: Miles maintained or plowed.
»  Fire and/or Police: Response time within ___ minutes.
o Water: Gallons per day.
o Wastewater: Gallons per day.
o Schools: Capacity by square feet.]
b. [Set the Acceptable Service Level/Sustainable Yield.)

2. Demand. The demand is the reasonable estimate of the use of any facility
listed in “1. Acceptable Service Level” above. The demand reflects the
impact of all users on the system and the projected demand of those sites
that claim vested and approved status, taking into account, the time of the
year, the specific and general circumstances affecting demand, and utiliza-
tion management programs that are in place.

a.  [This amount is determined through a review of current and historical
data provided by the relevant administrative department and the capital
improvement program.]

b. [Set the demand.)

3. Reserve Capacity. The reserve capacity of the service facility or system is that
amount of service that can be considered available for new and expanded use
by users without considering expanded facilities or undue municipal expense.

a.  [This amount is determined by review of the relevant municipal depart-
ment data on current and past usage amounts, utilization management
programs in place at the time and recent impacts to the system. The
reserve capacity is the difference between the acceptable service
level/sustainable yield and the demand.]

b.  [Complete the calculation and quantify.]
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4. The relevant municipal department shall prepare, on a semi-annual basis
(on or about the target dates of June 1 and January 1), a report to the
municipality’s elected legislative body and the planning board on the status
of the municipal facilities and services covered by this ordinance and the
ability to provide reserve capacity for services within the municipal service
district.

a. Contents of the report. The report shall include the following
information:

* The usage data for the municipal system on a monthly (or
other reasonable accounting period) accounting basis.

*  The facilities that provide the service, such as buildings,
infrastructure, etc.

* Estimate of the number and capacity needed for potential
users with unexpired permits that have remained in compli-
ance with Section V of this ordinance.

* Estimate of the number and capacity needed for potential
users with unexpired, expired, or newly issued permits that
have been issued a conditional use permit in accordance with

Section VII.

*  Such other information as may be required by the elected
legislative representatives or planning board.

B. Permit Conditions. The planning board may issue a conditional use permit
for the delivery of services to facilities located on parcels of land located within
the urban service district and not contained within the areas delineated in
accordance with Section VIL.C if the following conditions exist.

1. Sufficient capacity is provided to meet the projected demand for the appli-
cation of the requested services.

a. Existing capacity is present in the system as determined by the
board under the reporting requirements of Section VIL.A.4.

b. A new supply source is identified by the elected legislative repre-
sentatives in sufficient quality and quantity to assure the planning
board that the approval process, and deployment for the supply can
be reasonably determined and the quantity of services to be pro-
vided is sufficient to allow the municipality to operate the system at
the acceptable service level and provide sufficient supply for the
proposed use.

Where a new supply is proposed, the planning board may condi-
tion its approval on the deployment of new supplies or any other
reasonable condition necessary to insure the appropriate timing for
the demand and the source availability.

2. The owner of the property to be served desires delivery of services by the
municipality as evidenced by a written acknowledgement which shall
include the estimate of projected demand for the new or expanded service
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in a manner acceptable to the planning board using best available data from
the relevant department of the municipality or other generally acceptable
and scientifically based estimates.

3. The municipality can meet the demand of the proposed use without violat-
ing the standards of acceptable service level/sustainable yield of the system.

4. The municipality can supply the needed services without reducing the abil-
ity to meet the needs of those properties and their respective capacity reser-
vations as listed in Section VII.C. capacity reservation.

5. An application for approval, as required, must be submitted and accepted
for approval from the planning board within three months of the issuance
of the conditional use permit. If no application is filed, the conditional use
permit shall expire unless renewed.

6. All impact fees and off site exactions required under RSA 674:21, and
municipal tie-ins are paid, or waived as provided for in the respective
authorizing legislation thereof, prior to connection.

7. Renewals for conditional use permits issued under this section must show
continual and adequate progress toward completion given the scale, scope,
and complexity of the project.

C. Capacity Reservation. The planning board may issue a conditional use per-
mit for the delivery of services to facilities located on parcels of land located
within the capacity reservation areas in the urban service district if the follow-
ing conditions exist.

1. The total amount of services to be provided to new and or expanded serv-
ices under this provision shall not exceed [ ].

2. The capacity reservation area is located in the urban service district and is
for a use of land that is located within the area so designated.

3. The owner of the property to be served desires delivery of services by the
municipality as evidenced by a written acknowledgement which shall
include the estimate of projected demand for the new or expanded service
in a manner acceptable to the planning board using best available data from
the relevant department or other generally acceptable and scientifically
based estimates.

4. The municipality can meet the demand of the proposed use without
exceeding the acceptable service level/sustainable yield of the system.

5. An application for approval, as required, must be submitted and accepted
for approval from the planning board within three months of the issuance
of the conditional use permit. If no application is filed, the conditional use
permit shall expire unless renewed.

6. All impact fees and off-site exactions as required by RSA 674:21 and munic-
ipal tie-ins are paid, or waived as provided for in the respective authorizing
legislation thereof, prior to connection.
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7. Renewals for conditional use permits issued under this section must show

continual and adequate progress toward completion given the scale, scope,
and complexity of the project.

D. Service Expansion Area. The planning board shall consider delivery of serv-

ices to areas outside the established urban services district in the service expan-

sion area only where the planning board determines that there is a clearly

defined need for service, that the provision of service by the municipality is

appropriate and consistent with the municipal master plan, and that the service

district under Section VIL.B. and capacity reservations required in Section

VII.C. are maintained and that improved services may be expected to enhance

the municipality’s ability to meet the service needs of existing municipal resi-

dents and businesses in the existing service district.

1.

3.

The planning board shall only grant such a permit provided the capacity
reservations required in Section VIL.B. and C. are met by the current capac-
ity of the facilities in place in the municipality or through the provision of
new supplies by the applicant to provide additional supply beyond the
requirements of the proposed facility and that the provision of such facili-
ties does not result in undue municipal expense.

. The applicant shall provide a report to the planning board showing that the

expansion is fiscally responsible through evidence that the cost to construct
new facilities, the new service base to be provided, and the long-term main-
tenance costs are balanced and will not result in an increased expenditure
for the municipality.

An applicant for permit shall provide existing data showing the capacity of
the existing facilities to provide service, quantification of proposed capacity
needs for the entire expansion area, and all other amounts found in the
annual report required under Section VIL.A.1.

. The applicant may meet these requirements by providing new supplies or

funding the acquisition of additional supplies by the municipality that
exceed the projected demand of the proposed facility.

VIIl. SEPARABILITY

If any portion of this ordinance is found to be invalid or illegal by a court of compe-

tent jurisdiction, the remainder of the ordinance shall not be affected thereby.
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Inclusionary Housing

BACKGROUND AND PURPOSE

Inclusionary housing ordinances are one mechanism, among
many, intended to spur affordable housing development within
the private market. The typical argument justifying why the pri-
vate market does not create affordable units is that it is not eco-
nomically viable given the economics of housing production.
Inclusionary housing ordinances work to overcome that eco-
nomic barrier and establish incentives that may make affordable
housing development feasible. These incentives may be in the

RELATED TOOLS:

Village Plan Alternative
Conservation Subdivision
Infill Development

Feature-Based Density and
Lot Size Averaging

Density Transfer Credit

form of zoning exemptions and density bonuses in return for units reserved for low

and moderate income households and may assist communities to meet their fair

share of regional affordable housing needs.

The ordinances facilitate mixed-income development, where a portion of the new

units created are reserved for qualified low to moderate income households, while

the remaining units are sold or rented at or above market value. Developments

should be designed with a common aesthetic, making the affordable units blend in

and be visually unidentifiable from the rest. Thus, inclusionary zoning helps avoid

the segregation of affordable or low-income housing, allowing a more diverse and

appealing housing stock to be created.

Inclusionary housing ideally generates housing for low to moderate income house-

holds, elderly households, and disabled persons. It may be difficult or impossible for

inclusionary zoning to serve the lowest or very-low income households since the

level of cross-subsidization from the market rate units to make a unit affordable to a

very-low income household may be too great (APA 2004). It does however, help

establish the workforce housing needed to keep community employees, such as fire-

fighters, nurses, teachers, recent graduates and young professionals in the commu-

nity where they work. The current deficit of workforce housing in New Hampshire

has a negative impact on business growth and expansion and economic development

throughout the state and within local communities.

According to Paul Fisher and Jo Patton in “Expanding Housing Options through

Inclusionary Zoning,” the benefits derived from inclusionary housing ordinances

include:
* New incentives for developers,

* Greater housing options for all municipal residents,
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¢ Increased supply of workforce housing, and
* Increased supply of employees to bolster the local employment and economy.

The greatest key to the success of inclusionary housing ordinances are the incentives
provided. The incentives must compensate the developer for the foregone profits
that market rate development would have brought in the affordable units. Incentives
to developers can include density bonuses, expedited permitting, zoning exemptions,
waived or reduced application or impact fees, reduced parking provisions, or other
financial benefits. Additionally, regulations must permit forms of construction or
development, such as higher densities, smaller lots or units, multi-family develop-
ment, or the ability to have multiple structure types in a single project proposal,
which cost less than conventional single-family development for inclusionary hous-
ing to work. (Ray 2001)

Inclusionary housing developments typically are allowed through either conditional
use permit from the planning board or special exception by the zoning board of
adjustment. Although inclusionary development could be permitted by right, estab-
lishing the inclusionary housing provision as a conditional use or special exception,
the municipality is afforded a greater level of project review. Vesting this review in
the planning board as a conditional use permit consolidates the permitting process
and control over the terms of the project (as opposed to having the zoning board of
adjustment grant a special exception in addition to planning board review of subdivi-
sion or site plan requirements). This may also reduce the required permitting time,
which in turn lowers development costs, helping to keep the price paid by future
residents down.

Communities must also decide where to permit inclusionary housing development
or whether to permit it in all zones where residential uses are permitted. If specific
areas are to be designated for inclusionary zoning the community must consider the
most appropriate locations. Marginal lands should not be selected as the primary
permitted location. While land may be less expensive in remote areas communities
must also consider access to services of interest to developers and future residents.
These services may include water and sewer systems, availability of undeveloped
land, retail services, and possible employment.

Inclusionary ordinances should include a clause that ensures compatible architec-
tural style and integration of units. Subdivisions or developments created under an
inclusionary housing ordinance ought to be designed in a harmonious and equitable
manner that will not segregate households based on income. The low-income units
should not be singled out in a manner that identifies them as being less desirable
than the market rate units. Ideally, the affordable units should be dispersed through-
out the proposed development.

In order for the local planning board to ensure they have sufficient information on
any given inclusionary housing proposal, they may add related application data
requirements to the subdivision and site plan review regulations. These additional
provisions may require:

¢ Calculation of the number of permitted units under the inclusionary ordinance
instead of conventional development of the property.
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* Provision of data demonstrating affordability requirement compliance — com-
plete cost estimation.

* Descriptions of the affordable units including size, type and cost.

* Identification of any variances or special exceptions required to make the units
affordable.

* Provision of any agreements with outside agencies.

Other than issues directly related to the affordability of units, the planning board
should not impose data or procedural requirements that exceed those of other devel-
opments.

APPROPRIATE CIRCUMSTANCES
AND CONTEXT FOR USE

Communities must recognize a specific need for affordable or workforce housing, in
the municipality or region, within their master plan before they can implement an
inclusionary housing ordinance. To assist with this requirement, the Regional
Planning Commissions each prepare a housing needs assessment for their regions that
analyzes the housing supply, demand and affordability. These documents can pro-
vide the foundation or justification for affordable or workforce housing ordinances.

Affordable housing is defined as housing opportunities for all income levels, where
the annual gross housing costs do not exceed 30 percent of the household’s annual
income. Most often, when addressing affordable housing needs in a state, region, or
individual community, analysts and policy makers focus on establishing affordable
housing opportunities for households earning at or below 80 percent of the area
median income, since market based opportunities are most limited for these house-
holds. The area median income is adjusted for household size and typically based on
the United States Department of Housing and Urban Development (HUD)
Metropolitan or Non-Metropolitan Fair Market Rent Area (HMRA or county
RMRA) in which the housing is located. Median area income figures are established
and published annually by HUD.

Since ownership units require additional up front capital for purchase, they may
have higher income limits than rental units and can include households earning up
to 80 or 100 percent of the median income. For rental housing, which typically is
more affordable than ownership properties, affordable workforce housing is typically
limited to households earning up to 60 or 80 percent of the median income.

Inclusionary zoning is most effective within communities with a growing housing
stock since it relies on new housing construction or adaptive reuse of existing struc-
tures to generate affordable units. Communities with existing growth control ordi-
nances in effect can exempt inclusionary housing development from the annual
development cap or maximum as an implementation incentive. Additionally, the
community should work with local trusted developers to ensure their incentives
will truly induce the creation of affordable units. Alternately, if multiple communi-
ties have similar provisions it will eliminate the chances of builders electing to
forego development in one community in preference for another’s more profitable
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ordinances. If inclusionary housing ordinances are similar across a regional market
it increases the probability of utilization. (Ray 2001)

Additionally, inclusionary ordinances can be supplemented by the incorporation of
other initiatives that encourage affordability and a variety of housing types. These
may include:

* Smaller permitted lot sizes

* Increased density

* Open space or cluster development
* Mixed use development

* Village plan alternative development
¢ Tax increment financing

* Public/private partnerships

* Manufactured housing

* Smaller dwelling units

* Housing for the elderly and disabled

* Accessory dwelling units

The combination of many affordability mechanisms can produce greater benefits
than any of the programs used in isolation. Additionally, there are many agencies
and private developers across the state willing to partner with municipalities inter-
ested in developing affordable housing. (Frost 2001)

Although it is not necessary for a municipality to partner with a local, regional, or
state housing authority or a community housing trust, these partnerships often help
facilitate the ordinance’s implementation and make associated monitoring easier.
The partner agency can help to remove the burden of continued affordability from
the municipality, which may not have the administrative means to take on this
responsibility. Additionally, the agency can retain a “first right of refusal” through
deed restrictions that will allow them the right to purchase the property and guaran-
tee its affordability.

Communities without direct access to a monitoring agency may choose to forgo this
partnership, so long as a municipal employee, such as a planning coordinator or
building inspector, is available and able to monitor the future sale or transfer of
affordable properties. Otherwise, it is advised that these communities look outside
their borders for an agency committed to regional participation for assistance.
Additionally, the simpler the ordinance, the less administrative time required to
maintain it.

LEGAL BASIS AND CONSIDERATIONS
FOR NEW HAMPSHIRE

The power to establish inclusionary housing or zoning ordinances is granted to
New Hampshire communities under the statutes providing for Innovative Land Use
Controls, RSA 674:21, I (k). The statute defines inclusionary zoning in RSA 647:21,

IV(a) as “...land use control regulations which provide a voluntary incentive or
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benefit to a property owner in order to induce the property owner to produce hous-
ing units which are affordable to persons or families of low and moderate income.
Inclusionary zoning includes, but is not limited to, density bonuses, growth control
exemptions, and a streamlined application process.” This means that, under New
Hampshire law, inclusionary zoning may not be made mandatory. Municipalities
wishing to implement inclusionary zoning must find ways to induce developers to
voluntarily engage in such an effort.

Inclusionary housing ordinances are one tool, among others, that can help commu-
nities ensure that their land use regulations would not be considered exclusionary by
a court. This concern is generally addressed by RSA 672:1, IlI-e, which states:

All citizens of the state benefit from a balanced supply of housing which is affordable to
persons and families of low and moderate income. Establishment of housing which is
decent, safe, sanitary and affordable to low and moderate income persons and families
is in the best interests of each community and the state of New Hampshire, and serves
a vital public need. Opportunity for development of such housing, including so-called
cluster development and the development of multi-family structures, should not be
prohibited or discouraged by use of municipal planning and zoning powers or by

unreasonable interpretation of such powers...

The Britton v. Town of Chester case (1991) was the second case in the State of New
Hampshire to rule against exclusionary zoning, the first being Soares v. Atkinson
(1986 and 1987). In the Britton case the court stated that the Town of Chester’s
exclusionary zoning was in violation of RSA 674:16, the zoning enabling act, and
that the provision of housing for all income levels was a fundamental part of “pro-
moting the health, safety, or the general welfare of the community.”

As with the development of affordable housing through any mechanism, maintain-
ing affordability becomes one of the greatest complications. Many ordinances
require a deed restriction to be set in place and recorded when the unit is con-
structed. These restrictions set resale price limits, allowing the seller to benefit from
some of the appreciated value, yet limiting the resale price.

The Strafford Regional Planning Commission and the Workforce Housing
Coalition of the Greater Seacoast recently prepared a model “Affordable Housing
Restrictive Covenant and Agreement.” It is intended for use by municipal officials,
long-term affordability monitoring agencies, developers, and homebuyers to estab-
lish terms of resale. The agreement is made between the property owner and The
Housing Partnership, a non-profit community-based organization in Portsmouth.
The covenant provides essential definitions, maintains rights of first refusal for The
Housing Partnership, sets resale and transfer restrictions, as well as restrictions on
use, rental and junior encumbrances, establishes mortgage protections, and sets the
term, in years, the covenant will run with the home.

The New Hampshire Housing Finance Authority has prepared a “Long Term Value
Retention Model,” through which municipalities may ensure affordability of hous-
ing units over time. The New Hampshire Housing model includes an ordinance
that is intended to work together with an inclusionary zoning ordinance. The model
establishes an easily administered mechanism through which municipalities acquire a
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lien on properties that are built as affordable housing units under an inclusionary
zoning ordinance. The value of the lien is based on the difference between the fair
market value of the unit and its reduced “affordable” sale price, which is indexed
according to qualifying income standards that are previously established. The
municipality’s lien is inflation indexed, so its value does not degrade over time, but
the owner is able to reap the benefits of an expanding real estate market. Subsequent
sales are not limited based on income targets, but the maintenance of the municipal-
ity’s lien will tend to keep units affordable for a relatively long period.

EXAMPLES AND OUTCOMES

Ambherst, New Hampshire

Ambherst has established an “Affordable Housing” provision in its Zoning Ordinance
as a conditional use. The ordinance first establishes suitability criteria for proposed
projects including style, affordability standards, environmental concerns, and
required tract areas. Amherst’s ordinance defines affordability as dwelling units
available for sale or rent to households earning at or below 100 percent of the
median area income. In exchange, the town provides flexible lot size, setback, and
density standards which are reduced from those for traditional subdivisions. This
allows otherwise non-conforming lots to be developed for affordable units.
Additionally, a maximum dwelling unit size of 1,300 square feet is set, which cannot
be expanded or increased for ten years.

Using the ordinance, developers have created a variety of affordable housing types
in Amherst including duplexes, multi-family, and single family homes. By requiring
smaller units and allowing smaller lots, prices have been reduced from $350,000 or
higher for market rate townhouses down to $170,000 for affordable ones.

Chester, New Hampshire

Chester has established an “Incentive System for Low-Moderate Income Cluster
Housing” within Article 7 of its Zoning Ordinance. This ordinance established defi-
nitions for four different income levels, which are each permitted different density
bonuses dependent on whether the proposed units will be owner or renter occupied.
The density bonus is calculated using a multiplier, so that the percent of units in the
development dedicated to a specific income group is multiplied by a factor ranging
from 1.25 to 5.00 (dependent of the type) to determine the increase in density.
Applicants can combine types of housing for a mix of income groups and add up
density bonuses until they have achieved a the maximum permissible density for that
site based on on-site well and septic standards of the New Hampshire Department
of Environmental Services.

Projects developed under this ordinance are required to set purchase price and
resale restrictions to maintain affordability. Additionally, occupancy restrictions are
set to ensure that the target income group identified during permitting becomes the
unit inhabitants. The town’s building inspector is charged with administration and
monitoring of housing developments created under this cluster housing ordinance.
Since the ordinance was enacted, there have been three developments built in
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Chester that have utilized this option. A total of 72 units were created within these
subdivisions with 13 units (18 percent of units) affordable to moderate income

households.

Exeter, New Hampshire

Exeter’s inclusionary housing ordinance is incorporated into the zoning provisions
for elderly congregate health care facilities and open space development. Within
both sections, the zoning ordinance simply grants a 15 percent density bonus in
exchange for 20 percent of the total number of proposed units provided as afford-
able (15 percent for households with incomes between 80 and 120 percent of the
area median income and 5 percent for households with incomes below 80 percent of
the area median income). The area median income is defined as the New
Hampshire portion of the Portsmouth HUD Metropolitan Fair
Market Rent Area. All units are to be sold with deed restrictions

and a recorded housing agreement that limit the resale value to for affordable housing development through

no more than the purchase price plus two times the accumulated statewide agencies can be found at the following

consumer price index for a period of 30 years. The Exeter inclu- webshies:
sionary housing ordinance is one of the most straightforward.

The ordinance was implemented in the Watson Road mixed www.nhhfa.org
income subdivision. The development has 86 single family » New Hampshire Community Development
homes, 20 of which are two-bedroom condominiums priced at Finance Authority: www.nhcdfa.org
$180,000 and up. Another eight units are priced starting at
$300,000. The remaining homes begin at $400,000. Income lim-

its have been set for prospective buyers. While the affordable

® New Hampshire Community Loan Fund:

www.nhclf.org

units were priced about $60,000 below their market value, the Additional resources may be available from local

combined benefits of the density bonus and higher cost unit rev- and regional non-profit housing organizations.

enues will offset the price reduction.

More information on financial assistance programs

e New Hampshire Housing Finance Authority:

Nashua, New Hampshire

Nashua’s Inclusionary Zoning, Section 16-93 of the city’s Land Use Code, begins
with a clear set of definitions particular to this section, and potentially helpful to
others looking to establish an inclusionary housing ordinance. To allow for greater
flexibility in affordable housing, Nashua has created a series of 12 different potential
exchange rates— affordable units for density—based on the type of housing offered.
Alternately, the ordinance allows developers to pay a fee, equal to the dwelling unit
construction cost, into a housing trust fund as means of compliance.

All types of affordable housing created under the ordinance must be designed to be
“compatible in architectural style and appearance” to all other units in the develop-
ment. Additionally, an affordability “control period” is specified for each affordable
housing type, which must be enforced through deed restrictions, restrictive covenants
or contractual agreements with a housing authority or trust. The ordinance provides
project phasing requirements that ensure all affordable units have been constructed
and completed before the final ten percent of the market rate units are completed
and marketed. The city’s Community Development Department is charged with
administering the ordinances and monitoring of completed developments.
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Model Language and
Guidance for Implementation

MODEL ORDINANCE FOR INCLUSIONARY HOUSING

I. PURPOSE

The purpose of this Article is to encourage and provide for the development of
affordable housing within [Comzmunity Name). It is intended to ensure the continued
availability of a diverse supply of home ownership and rental opportunities for low
to moderate income households. This Article was established in order to meet the
goals related to affordable housing provision set forth in the [Community Name)
Master Plan. Additionally, in implementing this Article [Community Name] has con-
sidered the region’s affordable housing need as defined in the [Regional Planning
Commission]) Housing Needs Assessment.

Il. AUTHORITY

"This innovative land use control Article is adopted under the authority of RSA
674:21, and is intended as an “Inclusionary Zoning” provision, as defined in RSA

674:21(D)(K) and 674:21(IV)(a).
I11. APPLICABILITY

A. Development in accordance with the provisions of this Article

Communities must decide where to permit inclu- is permitted as a conditional use within the following zoning

stiarey lieuslig elewellopment. Opitions hndluee districts as defined in this Zoning Ordinance:

either in all residentially zoned areas or selected
locations. Decisions should be weighed carefully 1. [List Zoning Districts]

to determine where the greatest incentive for . . . .
) : . . Permitted Uses: In the interest of encouraging atfordability,
inclusionary housing development would be B.P dU Inth £ ging afford bil t
R e et s ol P et a.per— single-family, duplex, multi-family, and manufactured housing

mitted use into compatible mixed use or commer- is permitted within an application under this Article irrespec-

cial zones. Industrial and other incompatible lands tive of the permitted uses of the underlying zoning require-
should retain their strict prohibition of residential ments in the areas identified in section III-A above.
development.

C. Any person aggrieved by a Planning Board decision that con-

stitutes a denial of a Conditional Use Permit due to noncom-
I pliance with one or more of the provisions of this ordinance

may appeal that decision to the Superior Court, as provided
Applications under this ordinance should allow

- T, for in RSA 677:15. A Planning Board decision on the issuance
greater Textbiity In the permitied housing types as of a Conditional Use Permit cannot be appealed to the

Zoning Board of Adjustment (RSA 676:5 III).

an added incentive to developers. This is espe-
cially true in areas where only single family resi-
dential is permitted. Alternate, more affordable
housing construction types need to be encouraged IV. DEFINITIONS
as a way of ensuring lower development costs and Affordable Rental Housing: where the rent plus utilities for

b tly L L tal prices. . .
SRSl S CE SR S the dwelling unit does not exceed 30 percent of the allowed

individual household income.
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Affordable Owner-Occupied Housing: where the total cost of mortgage principal
and interest, mortgage insurance premiums, property taxes, association fees, and
homeowner’s insurance does not exceed 30 percent of the maximum allowed income
of the purchaser. The calculation of housing costs shall be based on current taxes, a
30-year fixed rate mortgage, a 5 percent down payment, and prevailing mortgage

rates within the region.

Area Median Income (AMI): the median income of the greater region, either the
HUD Metropolitan or Non-Metropolitan Fair Market Rent Area to which
[Community Namze] belongs, as is established and updated annually by the United

States Department of Housing and Urban Development.

Assets: As defined as “Net Family Assets” by 24 CFR Part 5,
Subpart F, and as amended from time to time.

Income: As defined as “Annual Income” by 24 CFR Part 5,
Subpart F, and as amended from time to time.

Low Income: A household income (as defined herein) that does
not exceed 50 percent of the area median income.

Low to Moderate Income: A household income (as defined
herein) that is more than 50 percent and does not exceed 80 per-
cent of the area median income.

Market Rate Housing: Any unit within a development,
whether the unit is to be owner or renter occupied, that is
intended to be available for sale or occupancy at the prevailing
market value for the area similar to comparable real estate trans-
actions.

Moderate Income: A household income (as defined herein) that
is more than 80 percent and does not exceed 100 percent of the
area median income.

Owner-occupied Housing: Any dwelling unit intended to be
conveyed in fee simple, condominium or equity-sharing arrange-
ment such as a community housing land trust and limited equity
cooperatives.

Rental Housing: Any dwelling unit intended to be leased.

V. AFFORDABLE HOUSING CATEGORIES AND INCENTIVES

A. A site plan or subdivision plan that will guarantee a desig-
nated percentage of units, reserved as affordable housing,
may be approved with an increase in the density of the site
and a reduction of the minimum site frontage as is set
forth in Table 9.1.1. The planning board may allow a
reduction of the minimum lot size to accommodate the
increased site density.

www.des.nh.gov/organization/divisions/water/wmb/repp

The definition of Annual Income considers both
wage income and assets when determining a fam-
ily’s income level eligibility—the full definitions are
provided in the reference section at the end of this
chapter. This definition MUST be considered in
conjunction with the definitions of Low, Low to
Moderate, and Moderate Income herein.

The Area Median Income (AMI) is determined
and published annually by the United States
Department of Housing and Urban Development.
The AMI varies by location and by household size.
Each community’s AMI, or HUD Income Limit, is
that of the Metropolitan Fair Market Rent Area
(HMRA) or County based Non-Metropolitan Fair
Market Rent Area (RMRA) if the community is
not part of a HMRA. The NH Housing Finance
Authority also publishes these limits on their web-
site on the “HUD Limits and Allowances” page.

The incentives section could be expanded to allow
others including parking reductions, setback
reductions, exemption from impact fees, exemp-
tion from application fees, or exemption from

growth control ordinances.
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Table 9.1.1 Affordable Housing Incentives

SetAside | 0 :tr;igizyRi?iTJLgén
Low Income Rental Housing 15-25% 15-25%
Moderate to Low Income Rental Housing 20 - 30% 15-25%
Low Income Owner-occupied Housing 5-10% 15-25%
Moderate to Low Income Owner-occupied Housing 10 - 20% 15-25%
Moderate Income Owner-occupied Housing 15-25% 15-25%

The designated affordable percentage, density bonus, and minimum site frontage reductions presented in Table 9.1.1 are rec-
ommended ranges. A fixed percent should be established for both the designated affordable percentage and bonus in consulta-
tion with local developers or housing professionals actively engaged in the local housing market. The fixed percentage is not
recommended to be less than the bottom limit of the range but could be in excess of the upper limit if market conditions will
support such development. The bonus MUST compensate the developer for the designated affordable percentage. Too low a

bonus will cause the ordinance to fail or not be implemented.

Inclusion of “Low Income Owner-occupied
Housing” incentives is optional. Very few house-
holds in this income bracket are able to support
the costs of home ownership. To provide owner-
ship opportunities for these households will
require deeper subsidies given the higher risk of
loan default.

Allowing developers to combine bonuses and
increase the number of designated affordable units
they provide is mutually beneficial to the munici-
pality and the developer. The incentives need to
maintain some flexibility to respond to the market
conditions developers are working within.
Aggregated bonuses will allow this flexibility.
Communities may leave the aggregated density
bonus uncapped or set a cap of 20 percent or
greater.
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B. A site plan or subdivision plan can mix affordable housing

types and accumulate density bonuses to a maximum bonus
equal to 30 percent where municipal sewer and water are
available or in areas without water and sewer service to the
maximum density permitted by on-site well and septic stan-
dards of the New Hampshire Department of Environmental
Services as applied to the site.

When mixing affordable unit types the designated affordable
percentage for each individual affordable housing type may be
less than that required in Table 9.1.1. The density bonus is
then proportioned to the actual percentage of designated
affordable units provided, so that if the applicant provides only
one-half of the required designation of one type of affordable
housing they will receive one-half of the density bonus. The
combined total of all affordable housing types must equal a 15
percent designation of affordable units, at a minimum.

. Individual lots within an application under this Article are

also granted a frontage reduction equal to the density bonus
established in section V-A or V-B of this Article.

VI. GENERAL REQUIREMENTS OF AFFORDABLE UNITS

A. The dwellings qualifying as affordable housing shall be compatible in architec-
tural style and appearance with the market rate dwellings in the proposed
development. The affordable units should be interspersed throughout the
overall development.

B. To ensure that the application is completed as permitted, the dwellings qualify-
ing as affordable housing shall be madeavailable for occupancy on approximately
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the same schedule as a project’s market units, except that
the certificates of occupancy for the last 10 percent of the
market rate units shall be withheld until certificates of
occupancy have been issued for all the affordable housing
units. A schedule setting forth the phasing of the total
number of units in a project under this Article, along with
a schedule setting forth the phasing of the required afford-
able housing units shall be established prior to the issuance
of a building permit for any development subject to the
provisions of this Article.

. 'To ensure that only eligible households purchase/rent the
designated affordable housing units, the purchaser/renter
of an affordable unit must submit copies of their last three
years’ federal income tax returns and written certification
verifying their annual income level, combined with house-
hold assets, does not exceed the maximum level as estab-
lished by this ordinance in sections IV and V-A of this
Article. The tax returns and written certification of income
and assets must be submitted to the developer of the hous-
ing units, or the developer’s agent, prior to the transfer of
title. A copy of the tax return and written certification of
income and assets must be submitted to all parties charged
with administering and monitoring this ordinance, as set
forth in sections VIII through VIII-D of this article,
within 30 days following the transfer of title.

. All applicants under this article must submit the following
data to ensure project affordability:

1. Calculation of the number of units provided under this
Article and how it relates to its provisions.

2. Project Cost Estimate including land, development and
construction costs; financing, profit, and sales costs; and
other cost factors.

3. Description of each unit’s size, type, estimated cost and
other relevant data.

4. Documentation of household eligibility as required in
section VI-C of this Article.

5. All agreements established as part of sections VII
through VII-2 of this Article.

6. List of required variances, conditional use permits, and special exceptions
including justification of their necessity and effectiveness in contributing to

affordability.

www.des.nh.gov/organization/divisions/water/wmb/repp
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Requiring compatible architectural styles does not
indicate that all units must be identical. The
affordable units may be smaller or scaled down
versions of the higher cost units, using different
interior finishes, fixtures, or amenities. The overall
subdivision or development should be designed in
a harmonious and equitable manner that will not
promote segregation based on income. Ideally, the
affordable units should be dispersed throughout
the proposed development and not clustered
together independent from market rate units.

By requiring that the affordable units are completed
before the market rate units gives a certain level of
protection to the municipality that the proposed
affordable units will be completed as permitted.
This percentage may be adjusted and a more regi-
mented schedule could be utilized. To ensure that
sufficient project capital is generated for the project
to be successful, municipalities should not man-
date affordable unit provision prior to completion

of the first third of the market rate units.

It is essential that prospective affordable unit occu-
pants document both their actual income and
assets to prevent misuse of the units by those
households that may be on a fixed income but
have significant assets. For example, many recent
retirees may be on a fixed income from a retire-
ment or pension plan that meets the income
requirements, but also own outright a large single
family or vacation home or have other large assets,
rendering the household more than capable of
affording market rate housing. Additionally, com-
munity members should review income related
documents with the utmost confidentiality as per-

mitted under state statutes.

CHAPTER T1.9: INCLUSIONARY HOUSING
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The provisions of section VII-A are established to
be consistent with NHHFA’s Value Retention
Model, which is required if the community wishes
to have NHHFA administer their inclusionary
housing ordinance. Alternate mechanisms of con-
tinued affordability could be utilized, such as alter-
nate indexed, itemized, or appraisal-based
formulas. The Workforce Housing Coalition of the
Greater Seacoast’s “Affordable Housing Restrictive
Covenant and Agreement” requires limiting equity
appreciation to an amount not to exceed 25 per-
cent of the increase of the affordable housing
unit’s value, as determined by the difference
between fair market appraisal at the time of pur-
chase of the property and a fair market appraisal at
the time of resale, with such adjustments for
improvements made by the seller and necessary

costs of sale.

Inclusionary Ordinances must include assurances
for continued affordability. Municipalities should
review any possible continued affordability or
value retention programs they find locally suitable
and review them with their attorney to establish
the most appropriate and enforceable ordinance
language. The process adopted by the community
should be referenced here and appropriate revi-
sions made to Section VIl to VII-B of this model.
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VII. ASSURANCE OF CONTINUED
AFFORDABILITY

In order to qualify as affordable housing under this Article, the
developer must make a binding commitment that the affordable
housing units will remain affordable for a period of 30 years.
"This shall be enforced through a deed restriction; restrictive
covenant; or a contractual arrangement through a local, state or
federal housing authority or other non-profit housing trust or
agency. For the 30-year term, the deed restriction, restrictive
covenant, or contractual arrangement established to meet this
criterion must make the following continued affordability com-
mitments:

A. Affordable housing units offered for sale shall require a lien,
granted to [Community Name], be placed on each affordable
unit. The value of the lien shall be equal to the difference
between the fair market value of the unit and its reduced
“affordable” sale price, which is indexed according to the
qualifying income standards. The municipality’s lien is
inflated over time at a rate equal to the Consumer Price
Index (CPI). Future maximum resale values shall be calcu-
lated as the fair market value minus the CPI adjusted lien
value. Subsequent sales are not limited based on income
targets, but the combination of maintenance of the munici-
pality’s lien and adherence to this Article’s Definition
of Affordable Owner-Occupied Housing for a period
of 30 years.

B. Affordable housing rental units shall limit annual rent
increases to the percentage increase in the area median
income, except to the extent that further increases are made
necessary by hardship or other unusual conditions.

C. Deed restrictions, restrictive covenants, or contractual arrange-
ments related to dwelling units established under this Article
must be documented on all plans filed with the [Community
Name] planning board and the Registry of Deeds.

ADMINISTRATION, COMPLIANCE AND MONITORING

A. This article shall be administered by the planning board or local planning
department. Applications for the provisions provided under this Article shall
be made to the planning board and shall be part of the submission of an appli-
cation for site plan or subdivision plan approval.

B. No certificate of occupancy shall be issued for an affordable housing unit without
written confirmation of the income eligibility of the tenant or buyer of the
affordable housing unit and confirmation of the rent or price of the affordable
housing unit as documented by an executed lease or purchase and sale agreement.
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C. On-going responsibility for monitoring the compliance
with resale and rental restrictions on affordable units shall
be the responsibility of [insert designated entity, i.e. board of
selectmen, building inspector; planning department, other coordi-
nating housing authority or trust] or their designee.

D. The owner of a project containing affordable units for
rent shall prepare an annual report, due on [Insert Date],
certifying that the gross rents of affordable units and the
household income of tenants of affordable units have
been maintained in accordance this Article. Such reports
shall be submitted to [insert designated entity set in section
VIII-C above] or their designee and shall list the contract

rent and occupant household incomes of all affordable housing units

for the calendar year.
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It is critical there be a municipal staff person or desig-
nated agent, rather than a volunteer, with the capac-
ity to take on the required monitoring in conjunction
with the Planning Board and Planning Department.
This could be a town administrator, building inspec-
tor, planning department staff, or other coordinating
housing authority or trust. This person/agency must
be specified in sections VIII-C and VIII-D of this
model. Additionally, all documents produced should
be reviewed by legal counsel.
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REFERENCED CODE OF
FEDERAL REGULATIONS LANGUAGE

For the purpose of general reference, the definitions of Net Family Assets and
Annual Income provided by 24 CFR Part 5, Subpart F, as of October 2006, are
included below. The actual language must be verified as it changes periodically.

NET FAMILY ASSETS

§ 5.603 Definitions

(1) Net cash value after deducting reasonable costs that would be incurred in
disposing of real property, savings, stocks, bonds, and other forms of capital
investment, excluding interests in Indian trust land and excluding equity
accounts in HUD homeownership programs. The value of necessary items
of personal property such as furniture and automobiles shall be excluded.

(2) In cases where a trust fund has been established and the trust is not revoca-
ble by, or under the control of, any member of the family or household, the
value of the trust fund will not be considered an asset so long as the fund
continues to be held in trust. Any income distributed from the trust fund
shall be counted when determining annual income under §5.609.

(3) In determining net family assets, PHAs or owners, as applicable, shall
include the value of any business or family assets disposed of by an applicant
or tenant for less than fair market value (including a disposition in trust, but
not in a foreclosure or bankruptcy sale) during the two years preceding the
date of application for the program or reexamination, as applicable, in
excess of the consideration received therefor. In the case of a disposition
as part of a separation or divorce settlement, the disposition will not be
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considered to be for less than fair market value if the applicant or tenant
receives important consideration not measurable in dollar terms.

(4) For purposes of determining annual income under §5.609, the term “net
family assets” does not include the value of a home currently being pur-
chased with assistance under part 982, subpart M of this title. This exclu-
sion is limited to the first 10 years after the purchase date of the home.

§ 5.609 Annual Income
(a) Annual income means all amounts, monetary or not, which:

(1) Go to, or on behalf of, the family head or spouse (even if temporarily
absent) or to any other family member; or

(2) Are anticipated to be received from a source outside the family during the
12-month period following admission or annual reexamination effective
date; and

(3) Which are not specifically excluded in paragraph (c) of this section.

(4) Annual income also means amounts derived (during the 12-month period)
from assets to which any member of the family has access.

(b) Annual income includes, but is not limited to:

(1) The full amount, before any payroll deductions, of wages and salaries,
overtime pay, commissions, fees, tips and bonuses, and other compensation

for personal services;

(2) The net income from the operation of a business or profession.
Expenditures for business expansion or amortization of capital indebtedness
shall not be used as deductions in determining net income. An allowance
for depreciation of assets used in a business or profession may be deducted,
based on straight line depreciation, as provided in Internal Revenue Service
regulations. Any withdrawal of cash or assets from the operation of a busi-
ness or profession will be included in income, except to the extent the with-
drawal is reimbursement of cash or assets invested in the operation by the
family;

(3) Interest, dividends, and other net income of any kind from real or personal
property. Expenditures for amortization of capital indebtedness shall not be
used as deductions in determining net income. An allowance for deprecia-
tion is permitted only as authorized in paragraph (b)(2) of this section. Any
withdrawal of cash or assets from an investment will be included in income,
except to the extent the withdrawal is reimbursement of cash or assets
invested by the family. Where the family has net family assets in excess of
$5,000, annual income shall include the greater of the actual income
derived from all net family assets or a percentage of the value of such assets
based on the current passbook savings rate, as determined by HUD;

(4) The full amount of periodic amounts received from Social Security,
annuities, insurance policies, retirement funds, pensions, disability or death
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benefits, and other similar types of periodic receipts, including a lump-sum
amount or prospective monthly amounts for the delayed start of a periodic
amount (except as provided in paragraph (c)(14) of this section);

(5) Payments in lieu of earnings, such as unemployment and disability com-
pensation, worker’s compensation and severance pay (except as provided in
paragraph (c)(3) of this section);

(6) Welfare assistance payments. (i) Welfare assistance payments made under
the Temporary Assistance for Needy Families (TANF) program are
included in annual income only to the extent such payments:

(A) Qualify as assistance under the TANF program definition at 45
CFR 260.31; and

(B) Are not otherwise excluded under paragraph (c) of this section.

(ii) If the welfare assistance payment includes an amount specifi-
cally designated for shelter and utilities that is subject to
adjustment by the welfare assistance agency in accordance with
the actual cost of shelter and utilities, the amount of welfare
assistance income to be included as income shall consist of:

(a) The amount of the allowance or grant exclusive of the amount
specifically designated for shelter or utilities; plus

(b) The maximum amount that the welfare assistance agency could in
fact allow the family for shelter and utilities. If the family’s welfare
assistance is ratably reduced from the standard of need by applying
a percentage, the amount calculated under this paragraph shall be
the amount resulting from one application of the percentage.

(7) Periodic and determinable allowances, such as alimony and child support
payments, and regular contributions or gifts received from organizations or
from persons not residing in the dwelling;

(8) All regular pay, special pay and allowances of a member of the Armed
Forces (except as provided in paragraph (c)(7) of this section).

(9) For section 8 programs only and as provided in 24 CFR 5.612, any finan-
cial assistance, in excess of amounts received for tuition, that an individual
receives under the Higher Education Act of 1965 (20 U.S.C. 1001 et seq.),
from private sources, or from an institution of higher education (as defined
under the Higher Education Act of 1965 (20 U.S.C. 1002)), shall be consid-
ered income to that individual, except that financial assistance described in
this paragraph is not considered annual income for persons over the age of
23 with dependent children. For purposes of this paragraph, “financial assis-
tance” does not include loan proceeds for the purpose of determining
income.

(c) Annual income does not include the following:

(1) Income from employment of children (including foster children) under the
age of 18 years;
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(2) Payments received for the care of foster children or foster adults (usually
persons with disabilities, unrelated to the tenant family, who are unable to
live alone);

(3) Lump-sum additions to family assets, such as inheritances, insurance pay-
ments (including payments under health and accident insurance and
worker’s compensation), capital gains and settlement for personal or prop-
erty losses (except as provided in paragraph (b)(5) of this section);

(4) Amounts received by the family that are specifically for, or in reimburse-
ment of, the cost of medical expenses for any family member;

(5) Income of a live-in aide, as defined in §5.403;

(6) Subject to paragraph (b)(9) of this section, the full amount of student finan-
cial assistance paid directly to the student or to the educational institution;

(7) The special pay to a family member serving in the Armed Forces who is
exposed to hostile fire;

(8)(1) Amounts received under training programs funded by HUD;

(i) Amounts received by a person with a disability that are disregarded
for a limited time for purposes of Supplemental Security Income
eligibility and benefits because they are set aside for use under a
Plan to Attain Self-Sufficiency (PASS);

(iii) Amounts received by a participant in other publicly assisted pro-
grams which are specifically for or in reimbursement of out-of-
pocket expenses incurred (special equipment, clothing,
transportation, child care, etc.) and which are made solely to allow
participation in a specific program;

(iv) Amounts received under a resident service stipend. A resident serv-
ice stipend is a modest amount (not to exceed $200 per month)
received by a resident for performing a service for the PHA or
owner, on a part-time basis, that enhances the quality of life in the
development. Such services may include, but are not limited to, fire
patrol, hall monitoring, lawn maintenance, resident initiatives coor-
dination, and serving as a member of the PHA’s governing board.
No resident may receive more than one such stipend during the
same period of time;

(v) Incremental earnings and benefits resulting to any family member
from participation in qualifying State or local employment training
programs (including training programs not affiliated with a local
government) and training of a family member as resident manage-
ment staff. Amounts excluded by this provision must be received
under employment training programs with clearly defined goals and
objectives, and are excluded only for the period during which the
family member participates in the employment training program;

(9) Temporary, nonrecurring or sporadic income (including gifts);
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(10) Reparation payments paid by a foreign government pursuant to claims
filed under the laws of that government by persons who were persecuted
during the Nazi era;

(11)Earnings in excess of $480 for each full-time student 18 years old or older
(excluding the head of household and spouse);

(12) Adoption assistance payments in excess of $480 per adopted child;
(13) [Reserved]

(14) Deferred periodic amounts from supplemental security income and social
security benefits that are received in a lump sum amount or in prospective
monthly amounts.

(15) Amounts received by the family in the form of refunds or rebates under
State or local law for property taxes paid on the dwelling unit;

(16) Amounts paid by a State agency to a family with a member who has a
developmental disability and is living at home to offset the cost of services
and equipment needed to keep the developmentally disabled family mem-
ber at home; or

(17) Amounts specifically excluded by any other Federal statute from consider-
ation as income for purposes of determining eligibility or benefits under a
category of assistance programs that includes assistance under any pro-
gram to which the exclusions set forth in 24 CFR 5.609(c) apply. A notice
will be published in the Federal Register and distributed to PHAs and
housing owners identifying the benefits that qualify for this exclusion.
Updates will be published and distributed when necessary.

(d) Annualization of income. If it is not feasible to anticipate a level of income
over a 12-month period (e.g., seasonal or cyclic income), or the PHA believes
that past income is the best available indicator of expected future income, the
PHA may annualize the income anticipated for a shorter period, subject to a
redetermination at the end of the shorter period.
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Permanent (Post-Construction)
Stormwater Management

BACKGROUND AND PURPOSE

Stormwater runoff is water from rain or melting snow that does
not soak into the ground. It flows over land from rooftops,
paved areas and bare soil, and steep slopes and saturated vege-
tated areas. As it flows, stormwater runoff collects and transports
pollutants including sediment and organic matter; pet waste;

RELATED TOOLS:

e Erosion and Sediment Control
During Construction

e Landscaping

e Steep Slopes and Ridgeline Development

automobile fluids (oil, grease, gasoline, antifreeze); deicing products (road salt); pes-

ticides and fertilizers; grass clippings, leaves and other yard
waste; and cigarette butts and other litter.

While traditional stormwater management practices are
designed to collect, detain, and divert water to the nearest sur-
face water body or watercourse, time and experience have shown
that this approach does not adequately address the cumulative
hydrologic or water quality impacts of stormwater. Development
creates impervious surfaces that prevent water from infiltrating
through the underlying soil. Impervious and disturbed surfaces
from development can cause changes to both water quality and
hydrology, or the movement of water through the landscape.

Changes to water quality from increased impervious surface
cover include increased pollutant loads, higher bacterial contam-
ination, and higher temperatures. These changes can degrade
fisheries, inhibit certain uses, such as swimming, and increase
treatment costs for public water supplies. Hydrologic changes
resulting from increased impervious area include increased vol-
ume and velocity of stormwater runoff entering receiving waters,
reduced groundwater levels, more frequent high flows in streams
during wet weather (i.e. “flashy” streams), reduced stream flows
during dry weather, unnatural changes in stream channels and
banks that reduce habitat quality, and more frequent and severe

flooding.

Thus, an essential part of stormwater management is maintain-
ing the natural hydrology of a site to the maximum extent pos-
sible. This is accomplished by limiting land disturbance as
much as possible, slowing down the flow of stormwater to

Infiltration is the movement of water from the land
surface into the soil. Infiltration occurs naturally in
the undeveloped landscape as water, from rain or
snowmelt, soaks into the ground, often using the
roots of trees and other vegetation to travel
through soil layers. Infiltration is important to
replenish groundwater supplies, often used for
drinking water, and for maintaining the volume of
water flowing in streams and wetlands during dry
weather. It is also important in treating stormwater
to remove pollutants.

On an undeveloped site, the land has a natural
rate of infiltration, also referred to as groundwater
recharge, which is the volume of water that soaks
into the ground and replenishes groundwater
aquifers over a set period of time. This rate is
dependent on a number of factors including type
of soil, slope of the land, type of vegetation cover
and depth to a confining layer, such as bedrock or
the water table.

When that same site is developed, impervious sur-
faces, such as rooftops, roads, and driveways,
block water on the land surface from soaking into
the soil. This reduces the volume of water that
infiltrates to recharge groundwater supplies and
increases the amount of runoff from a site.
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maintain peak flows and increase infiltration, and treating stormwater on-site to
maintain and protect the quality of receiving waters. Non-traditional and non-
structural methods, such as minimizing clearing and grading, maintaining natural
flow paths, and disconnecting impervious surfaces, focus on prevention and reduc-
tion of stormwater volumes and pollutants at their source and help to maintain the
natural hydrology of a site. These approaches are typically preferred where possible
and may reduce the need for structural best management practices. For example,
runoff can be diverted along existing land contours to localized low spots on a site
where it will be retained, infiltrated or taken up by vegetation. Where natural vege-
tation is limited, areas can be constructed and planted with water tolerant vegeta-
tion, such as the creation of a bioretention area or rain garden, to provide similar
treatment. If a lot is hilly, terraced slopes can slow the flow of runoff, while preser-
vation or creation of wooded areas can effectively retain water on larger lots.
Buffers of thick vegetation around surface water resources such as wetlands, lakes,
ponds, or streams are considered among the most effective stormwater manage-
ment practices. Since site disturbance has great influence over the hydrology of a
site, the model stormwater ordinance presented here includes specific requirements
and limits for site disturbance.

APPROPRIATE CIRCUMSTANCES
AND CONTEXT FOR USE

Stormwater controls are recommended for all development sites. While state and
federal permit requirements address the impacts of development on large sites, con-
siderable development occurs on smaller sites that do not require permits from the
U.S. Environmental Protection Agency (EPA) or New Hampshire Department of
Environmental Services (DES). Yet these small-scale developments can have serious,
cumulative impacts on water quality. To mitigate these effects, communities are
encouraged to adopt a local stormwater management ordinance instituting stormwa-
ter controls for projects of all sizes and during all phases of development. This com-
bination of local, state, and federal requirements will help to promote the long-term
protection of water resources.

The model ordinance should satisfy EPA’s requirements under

NPDES Stormwater Phase Il requirements apply to Phase II of the National Pollutant Discharge and Elimination

municipalities located in or near an urbanized area System (NPDES) for small municipal separate storm sewer sys-

as defined by U.S. Census (i.e., a central place (or tems (MS4, see margin note) to regulate land disturbances

places) adjacent to a densely settled surrounding greater than one acre

territory that together have a residential population

of at least 50,000 and an average density of at least DES also regulates alteration of terrain activity disturbing

1,000 people per square mile). In New Hampshire,
45 communities must comply with Phase Il
requirements. However, the NPDES Construction
General Permit, which applies to any construction
activity disturbing more than 1 acre, applies
statewide. See http://des.nh.gov/Stormwater for

more information.

greater than 100,000 square feet, or 50,000 square feet within
the protected shoreland zone. The model presented here is
intended to be at least as stringent as the DES requirements and
does take into account the proposed changes to the DES
requirements. However, because the model is a performance
standard approach, it does not include all the technical specifica-
tions for specific types of best management practices that are
contained within the DES rules. Every effort has been made to
ensure that any technical specifications that are included in the
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model are consistent with the DES requirements. In addition, in some areas, the
model includes more stringent requirements and/or additional provisions not
addressed by the DES program.

Stormwater management is necessary during all stages of site development including
site planning and design, design review, construction, and post-construction perma-
nent controls. The model language below is focused on post-construction stormwa-
ter management and assumes communities have adopted and will institute
construction-phase stormwater management and sedimentation and erosion control
requirements. Permanent stormwater management systems cannot be expected to
function properly if adequate controls are not implemented during construction.

Construction-phase mitigation is not addressed in the model ordinance included in
this chapter. Stormwater management controls instituted during construction are
typically designed to be temporary, using methods such as silt fences, sediment
basins, mulch, erosion control mats, berms, and check dams. Construction-phase
requirements (also called sedimentation and erosion controls) deal primarily with
preventing a build-up of sediments in on- and off-site surface waters, by controlling
unstable soils. Alternatively, post-construction stormwater management measures
are designed as permanent solutions to keep and treat water on-site.

LEGAL BASIS AND CONSIDERATIONS
FOR NEW HAMPSHIRE

Stormwater management requirements are best addressed through a performance-
based zoning ordinance. Zoning is the appropriate means for addressing stormwater
for the purpose of “promoting the health, safety, or the general welfare of the com-
munity” (RSA 674:16) and “to assure proper use of natural resources” (RSA 674:17).
A performance-based approach (authorized under RSA 674:21) allows the commu-
nity to specify the desired outcome or performance required by any development
activity without being overly prescriptive regarding the specific techniques or
approaches used. A zoning ordinance is also the appropriate means for addressing
several issues affecting stormwater management, such as lot usage, density, location
of buildings, and vegetative cover.

Although many larger sites are subject to state and federal stormwater management
requirements, a local zoning ordinance provides the municipality the authority to
act independently from state and federal officials to address any problems on the site
or local water quality impacts. In addition, many building lots are too small to be
subject to federal or state stormwater regulations. A local zoning ordinance ensures
that all development activity must comply with the stormwater management
requirements, including projects not subject to state or federal regulations and indi-
vidual building lots that are not subject to subdivision or site plan review.
Stormwater management requirements that apply to an individual building site that
does not go through subdivision or site plan review are enforceable at the building
permit stage and by a code enforcement officer.

A zoning ordinance can also authorize the planning board to require a more detailed
stormwater management plan for certain types of development, such as for larger
developments, developments subject to subdivision and/or site plan review, or for
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developments near sensitive resources. Under this situation, the planning board will
develop site plan and subdivision regulations specifying what information is required
in a plan and establishing any additional requirements for such sites.

EXAMPLES AND OUTCOMES

Nashua

The city of Nashua has a stormwater management ordinance that prefers runoff
prevention measures and on-site stormwater treatment.

Merrimack

The Pennichuck Square redevelopment project used innovative stormwater prac-
tices to infiltrate runoff on a densely developed retail site. The project resulted in
over 88 percent of the site’s runoff being infiltrated and treated on-site where it had
previously been piped untreated into Pennichuck Brook, Nashua’s water supply. See

Figure 2.1.1 for illustration.

FIGURE 2.1.7 Low Impact Development Redevelopment Plan: Pennichuck Square, Merrimack, NH
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Model Language and Guidance
for Implementation

PERMANENT (POST-CONSTRUCTION)
STORMWATER MANAGEMENT MODEL ORDINANCE

I. PURPOSE

"To protect, maintain and enhance the public health, safety, environment, and gen-
eral welfare by establishing minimum requirements and procedures to control the
adverse affects of increased post-development stormwater runoff, decreased ground-
water recharge, and non-point source pollution associated with new development
and redevelopment.

Il. AUTHORITY

The provisions of this Article are adopted pursuant to RSA 674:16, Grant of Power,
RSA 674:17, Purposes of Zoning Ordinance, and RSA 674:21, Innovative Land Use
Controls.

1. APPLICABILITY

The requirements of this Article shall apply to land disturbance, development,
and/or construction activities in all zoning district(s).

IV. DEFINITIONS

Best Management Practice (BMP): Structural, non-structural and Communities should review existing def-

managerial techniques that are recognized to be the most effective and initions sections prior to the adoption of
any of the following definitions to avoid

practical means to prevent and/or reduce increases in stormwater vol-

umes and flows, reduce point source and non-point source pollution, and clpliciion o cemilieting ciiinlitens:

promote stormwater quality and protection of the environment.

Curve Number (CN): A numerical representation used to describe the stormwater
runoff potential for a given drainage area based on land use, soil group, and soil
moisture, derived as specified by the U.S. Department of Agriculture, Natural
Resources Conservation Service (USDA/NRCS).

Developer: A person who undertakes or proposes to undertake land disturbance
activities.

Development: For the purposes of this article, development refers to alterations to
the landscape that create, expand or change the location of impervious surfaces or
alters the natural drainage of a site.

Disconnected Impervious Cover: Impervious cover that does not contribute
directly to stormwater runoft from a site, but directs stormwater runoff to on-site
pervious cover to infiltrate into the soil or be filtered by overland flow so that the
net rate and volume of stormwater runoff from the disconnected impervious cover is
not greater than the rate and volume from undisturbed cover of equal area.
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Drainage Area: Means a geographic area within which stormwater, sediments, or
dissolved materials drain to a particular receiving waterbody or to a particular point
along a receiving waterbody.

Effective Impervious Cover: Impervious cover that is not disconnected impervious

cover.

Erosion: The detachment and movement of soil, rock, or rock fragments by water,
wind, ice or gravity.

Impervious Cover: A structure or land surface with a low capacity for infiltration,
including but not limited to pavement, roofs, roadways, and compacted soils, that
has a Curve Number of 98 or greater.

Infiltration: The process by which water enters the soil profile (seeps into the soil).

Land Disturbance or Land Disturbing Activity: For the purposes of this Article,
refers to any exposed soil resulting from activities such as clearing of trees or vegeta-
tion, grading, blasting, and excavation.

Owner: A person with a legal or equitable interest in a property.
Pervious Cover: A land surface with a high capacity for infiltration.

Recharge: The amount of water from precipitation that infiltrates into the ground
and is not evaporated or transpired.

Redevelopment: The reuse of a site or structure with existing man-made land
alterations. A site is considered a redevelopment if it has 35 percent or more of
existing impervious surface, calculated by dividing the total existing impervious sur-
face by the size of the parcel and convert to a percentage.

Regulated Substance: A “regulated substance” as defined in Env-Ws 421.03(f) or
successor rule, Env-Wq 401.03(h).

Sediment: Solid material, mineral or organic, that is in suspension, is being trans-

el ) )
ported, or has been moved from its site of origin by air, water or gravity as a product
of erosion.

Sensitive Area: For the purpose this Article include lakes, ponds, perennial and
intermittent streams, vernal pools, wetlands, and highly erodable soils.

Sheet flow: Runoff that flows or is directed to flow across a relatively broad area at
a depth of less than 0.1 feet for a maximum distance of 100 feet in such a way that
velocity is minimized.

Site: The lot or lots on upon which development is to occur or has occurred.

Stormwater: Water resulting from precipitation (including rain and snow) that runs
off the land’s surface, is transmitted to the subsurface, or is captured by separate
storm sewers or other drainage facility.

Stormwater Runoff: Water flow on the surface of the ground or in storm sewers,
resulting from precipitation.

Total Impervious Cover: The sum of Disconnected Impervious Cover plus
Effective Impervious Cover.
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Undisturbed Cover: A natural land surface whose permeability has not been

altered by human activity.

Vegetation: Is defined to include a tree, plant, shrub, vine or other form of plant

growth.

Wellhead Protection Area: As defined in RSA 485-C:2, XVIII, the surface and
subsurface area surrounding a water well or well field, supplying a public water sys-
tem, through which contaminants are reasonably likely to move toward and reach

such water well or well field.

V. STORMWATER MANAGEMENT PLAN

All developments disturbing greater than 20,000 square feet of area shall
submit a permanent (post-construction) Stormwater Management Plan
(SMP) with an application for subdivision or site plan review. The per-
manent SMP, which shall be prepared by a licensed New Hampshire,
professional engineer, shall address and comply with the requirements set
forth herein and as specified by the planning board.

VI. PERMANENT STORMWATER MANAGEMENT
REQUIREMENTS

All development activity must comply with the following provisions to
reduce and properly manage stormwater post-construction:

A. Maximum effective impervious cover shall not exceed 10 percent of
a site. Impervious cover may be disconnected from the stormwater
drainage network, to reduce total effective impervious cover,
through such techniques as infiltration or sheet flow over a pervi-
ous area.

B. BMP techniques shall be used to meet the conditions below for
control of peak flow and total volume of runoff, water quality pro-
tection, and maintenance of on-site groundwater recharge.

1. Stormwater management practices shall be selected to accommo-
date the unique hydrologic and geologic conditions of the site.

2. The use of nontraditional and/or nonstructural stormwater
management measures, including site design approaches to
reduce runoff rates, volumes, and pollutant loads, are preferred
and shall be implemented to the maximum extent practical. Such
techniques include, but are not limited to, minimization and/or
disconnection of impervious surfaces; development design that
reduces the rate and volume of runoff; restoration or enhance-
ment of natural areas such as riparian areas, wetlands, and
forests; and use of practices that intercept, treat, and infiltrate
runoff from developed areas distributed throughout the site (e.g.
bioretention, infiltration dividers or islands, or planters and rain-

gardens). Applicants shall demonstrate why the use of nontraditional

www.des.nh.gov/organization/divisions/water/wmb/repp

Each community should decide whether
it wants to require a separate manage-
ment plan and, if so, what size develop-
ment or disturbed area is subject to this
requirement. A community might also
decide to restrict the applicability of
additional provisions from this model
ordinance to larger developments or

developments in more sensitive areas.

As noted in the definitions, Effective
Impervious Cover is different from
Impervious Cover. For example, to com-
ply with this section, a site that creates
50 percent impervious cover must pro-
vide ample opportunities to capture and
infiltrate stormwater to reduce the
amount of stormwater leaving the site to
be equivalent to having just 10 percent
impervious cover (i.e., the site has 10
percent effective impervious cover).

An example of a site condition that
should be factored into the stormwater
management approach is soil type. The
areas of a site with the best soils for infil-
tration should be preserved to maintain
natural infiltration or set aside to be used
for infiltrating stormwater generated else-

where on the site.
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Communities may wish to
include a provision to require
emergency shutdown and con-
tainment, particularly in com-
mercial and industrial areas or
in drinking water supply areas,
as an added protection against
contamination of surface waters
or groundwaters.

The NHDES Alteration of
Terrain program provides
for exemptions to the above
standards (5) and (6) for
stormwater management
systems that discharge
stormwater from areas less
than 0.5 acres and that do
not and will not receive
stormwater from a high-
load area. The exemption is
designed to encourage low
impact development.
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and/or nonstructural approaches are not possible before proposing to use
traditional, structural stormwater management measures (e.g., stormwater
ponds, vegetated swales).

3. The applicant shall demonstrate how the proposed control(s) will comply
with the requirements of this ordinance, including the control of peak flow
and total volume of runoff, protection of water quality, and recharge of
stormwater to groundwater. The applicant must provide design calculations
and other back-up materials necessary.

4. At the discretion of the planning board, stormwater management systems
shall incorporate designs that allow for shutdown and containment in the
event of an emergency spill or other unexpected contamination event.

5. Stormwater management systems shall not discharge to surface waters,
ground surface, subsurface, or groundwater within 100 feet of a surface
water within a water supply intake protection area.

6. Stormwater management systems shall not discharge within the setback
area for a water supply well as specified in the following table:

Well Production Volume Setback from

RS (gallons per day) Well (feet)
Private Water Supply Well Any Volume 75
0to 750 75
Non-Community Public Water Supply Well 71t 1440 199
1,441 to 4,320 125
4,321 to 14,400 150
Community Public Water Supply Well 0 to 14,400 150
14,401 to 28,800 175
28,801 to 57,600 200
Non-Community and Community 57,601 to 86,400 250
Public Water Supply Well 86,401 to 115,200 300
115,201 to 144,000 350
Greater than 144,000 400

7. BMPs shall be designed to convey a minimum design storm event, as
described in the table below, without overtopping or causing damage to the
stormwater management facility.

Treatment Practice Design Storm Event

Stormwater Pond 50-year, 24-hour storm
Stormwater Wetland 50-year, 24-hour storm
Infiltration Practices 10-year, 24-hour storm
Filtering Practices 10-year, 24-hour storm
Flow through Treatment Swales 10-year, 24-hour storm
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C. Protection of natural hydrologic features and functions.

1. Site disturbance shall be minimized. Vegetation outside the project distur-

bance area shall be maintained. The project disturbance area shall be
depicted on site plans submitted as part of the site plan review process. The
project disturbance area shall include only the area necessary to reasonably
accommodate construction activities. The applicant may be required to
install construction fencing around the perimeter of the proposed project
disturbance area prior to commencing land disturbance activities.

. Soil compaction on site shall be minimized by using the smallest (lightest)
equipment possible and minimizing travel over areas that will be revege-
tated (e.g., lawn areas) or used to infiltrate stormwater (e.g., bioretention
areas). In no case shall excavation equipment be placed in the base of an
infiltration area during construction.

. Development shall follow the natural contours of the landscape to the maxi-
mum extent possible. A grading plan shall be submitted as part of the site
plan review process showing both existing and finished grade for the pro-
posed development.

. Cut and fill shall be minimized. The maximum height of any fill or depth
of any cut area, as measured from the natural grade, shall not be greater
than 10 feet.

. Any contiguous area of disturbance, not associated with the

installation of a roadway, shall be limited to 20,000 square feet Communities may decide to allow a

for residential development and to 100,000 square feet for other larger contiguous area of disturbance

types of development. Contiguous areas of disturbance shall be
separated by an area maintained at natural grade and retaining

. . . . scale commercial or industrial use.
existing, mature vegetated cover that is at least 20 feet wide at its

overall or in certain areas where appro-

priate, such as in areas zoned for larger-

narrowest point.

. No ground disturbed as a result of site construction and development shall be
left as exposed bare soil at project completion. All areas exposed by construc-
tion, with the exception of finished building, structure, and pavement foot-
prints, shall be decompacted (aerated) and covered with a minimum thickness
of six inches of non-compacted topsoil, and shall be subsequently planted
with a combination of living vegetation such as grass, groundcovers, trees,
and shrubs, and other landscaping materials (mulch, loose rock, gravel, stone).

. Priority shall be given to maintaining existing surface waters and systems,
including, but not limited to, perennial and intermittent streams, wetlands,
vernal pools, and natural swales.

a. Existing site hydrology shall not be modified so as to disrupt on-
site and adjacent surface waters. The applicant must provide evi-
dence that this standard can be achieved and maintained over time.

b. Existing surface waters, including lakes, ponds, rivers, perennial and
intermittent streams, wetlands, vernal pools, and natural swales,
shall be protected by a 50 foot no disturbance, vegetated buffer.
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The 50 foot buffer requirement under 7.b. is meant as a bare-minimum standard for communities that do not have more spe-

cific buffer requirements. While a 50 foot buffer will provide some water quality benefits, it will not be adequate in all situa-

tions (e.g., particularly steep slopes) or sufficient to meet all the natural resource protection goals of a community.

Communities should determine whether a broader buffer requirement is appropriate for their community to provide additional

water quality and other benefits, such as wildlife habitat and corridor protection and human recreation opportunities. Other

chapters in this series, particularly those pertaining specifically to the protection of surface water resources and habitat, provide

additional information on appropriate buffer widths and protections to achieve various natural resource protection goals.

The NHDES Alteration of
Terrain program provides for
exemptions to the standards
D.2, D.3, and D.4 for proj-
ects that directly discharge
to a stream, waterbody,
estuary, or tidal water and
where the applicant has pro-
vided supporting off-site
drainage calculations for the
10-year and 50-year, 24-
hour storm showing that at a
point immediately down-
stream from the project site
the post-development peak
flow rate from the site and
the off-site contributing area
does not exceed the pre-
development peak flow rate
at that point.
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1.

c. BMPs shall not be located within the 50 foot no disturbance, vege-
tated buffer or within 50 feet of steep banks (greater than 15 per-
cent slope).

d. Where roadway or driveway crossings of surface waters cannot be
eliminated, disturbance to the surface water shall be minimized,
hydrologic flows shall be maintained, there shall be no direct dis-
charge of runoff from the roadway to the surface water, and the
area shall be revegetated post-construction.

e. Stream and wetland crossings shall be eliminated whenever possible.
When necessary, stream and wetland crossings shall comply with
state recommended design standards to minimize impacts to flow
and animal passage. (See NH Fish and Game Department, 2008.)

. Post-development peak flow rates and total runoff volumes.

The applicant shall provide pre- and post-development peak flow rates. Any
site that was wooded in the last five years must be considered undisturbed
woods for the purposes of calculating pre-development peak flow rates.

. The two-year, 24-hour post-development peak flow rate shall be (a) less

than or equal to 50 percent of two-year, 24-hour storm pre-development
peak flow rate or (b) less than or equal to the one-year, 24-hour storm pre-
development peak flow rate.

. The 10-year, 24-hour post-development peak flow rate shall not exceed the

10-year, 24-hour pre-development peak flow rate for all flows off-site.

. The 50-year, 24-hour post-development peak flow rate shall not exceed the

50-year, 24-hour pre-development peak flow rate for all flows off-site.

. Measurement of peak discharge rates shall be calculated using point of dis-

charge or the down-gradient property boundary. The topography of the site
may require evaluation at more than one location if flow leaves the property
in more than one direction. Calculations shall include runoff from adjacent
up-gradient properties.

. An applicant may demonstrate that a feature beyond the property boundary

is more appropriate as a design point.

. The applicant shall provide pre- and post-development total runoff vol-

umes. Any site that was wooded in the last five years shall be considered
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undisturbed woods for the purposes of calculating pre-development total
runoff volumes.

8. The post-development total runoff volume shall be equal to 90 to 110 per-
cent of the pre-development total runoff volume (based on a two-year, 10-
year, 25-year, and 50-year, 24-hour storms). Calculations shall include

runoff from adjacent up-gradient properties.

E. Water Quality Depending on the existing water quality

. . . fd tr receivi ters, i 7=
1. If more than 35 percent of the total area of the site will be dis- S LOW:S eartn ECZ’V'T’S e Sd " pj
L . icular if a waterbody is impaired or des-
turbed or the site will have greater than 10 percent effective . , e
. . . . ignated as an “outstanding resource
impervious cover, the applicant shall demonstrate that their ) . -
water,” development projects requiring

stormwater management system will: an Alteration of Terrain Permit or a 401
Water Quality Certification from the

state may be subject to more stringent

a.  Remove 80 percent of the average annual load of total

suspended solids (T'SS), floatables, greases, and oils after

the site is developed pollutant removal requirements than

specified in Sections E. 1. a. and b.
b. Remove 40 percent of phosphorus.

2. Compliance with the recharge requirements under Section F, consistent with
the pre-treatment and design requirements in Sections F.2 and F.3, shall be
considered adequate to meet the treatment standards specified in VLE.I.

3. Applicants not able to employ Section F must provide suitable documenta-
tion, including a pollutant loading analysis from an approved model, that
the treatment standards specified in VL.E.1 will be met.

E. Recharge to Groundwater
Except where prohibited, stormwater management designs shall demonstrate
that the annual average pre-development groundwater recharge volume (GRV)
for the major hydrologic soil groups found on-site are maintained.

1. For all areas covered by impervious cover, the total volume of recharge that
must be maintained shall be calculated as follows:

a) REQUIRED GRV =
(Total Impervious Cover) x (Groundwater Recharge Depth)

Where Total Impervious Cover is the area of proposed impervious
cover that will exist on the site after development.

And where Groundwater Recharge Depth is expressed as follows:

USDA/NRCS Hydrologic Soil Group (HSG) Groundwater Recharge Depth (inches)
A 0.40
B 0.25
C 0.10
D not required

Example: Applicant proposes 30,000 square foot parking lot over C soils.
REQUIRED GRYV = 30,000 X 0.10
REQUIRED GRV= 250 ft3
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The use of below-ground pre-treatment

devices should be discouraged because b.

of the added difficulty in assessing their
function and performing regular inspec-

tions and maintenance.

a.
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b. Where more than one hydrologic soil group is present, a weighted

soil recharge factor shall be computed.

2. Pre-Treatment Requirements

All runoff must be pretreated prior to its entrance into the ground-
water recharge device to remove materials that would clog the soils
receiving the recharge water.

Pretreatment devices shall be provided for each BMP, shall be
designed to accommodate a minimum of one-year’s worth of sedi-
ment, shall be designed to capture anticipated pollutants, and be
designed and located to be easily accessible to facilitate inspection
and maintenance.

3. Sizing and design of infiltration (recharge) BMPs

a.
This design requirement addresses con-
cerns about infiltration BMPs contribut- b.
ing to mosquito problems. Requiring
such facilities to drain within 72 hours
will prevent mosquitoes from success- C.
fully breeding. d.

166

a.

a.

b.

All units shall be designed to drain within 72 hours from the end of
the storm.

The floor of the recharge device shall be at least three feet above
the seasonal high water table and bedrock.

Soils under BMPs shall be scarified or tilled to improve infiltration.

Infiltration BMPs shall not be located in areas with materials or soils
containing regulated or hazardous substances or in areas known to
DES to have contaminants in groundwater above ambient ground-
water quality standards or in soil above site-specific soil standards.

4. Infiltration may be prohibited or subject to additional pre-treatment
requirements under the following circumstances:

The facility is located in a well-head protection area or water sup-
ply intake protection area; or

The facility is located in an area where groundwater has been
reclassified to GAA, GA1 or GA2 pursuant to RSA 485-C and
Env-Dw 901; or

Stormwater is generated from a “high-load area,” as described
under Section G.

G. Land Uses with Higher Potential Pollutant Loads

1. The following uses or activities are considered “high-load areas,” with the
potential to contribute higher pollutant loads to stormwater, and must com-
ply with the requirements set forth in subsections 2, 3, and 4 below:

Areas where regulated substances are exposed to rainfall or runoff; or

Areas that typically generate higher concentrations of hydrocar-
bons, metals, or suspended solids than are found in typical
stormwater runoff, including but not limited to the following:

i.  Industrial facilities subject to the NPDES Multi-Sector
General Permit (MSGP); not including areas where industrial
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il
iii.

iv.

V1.
Vvil.
Viii.

ix.

XIil.

c. If a high-load area demonstrates, through its source control plan,
the use of best management practices that result in no exposure of
regulated substances to precipitation or runoff or release of regu-
lated substances, it shall no longer be considered a high-load area.

2. In addition to implementation of BMPs for designing site-specific stormwa-
ter management controls, uses included under subsection G.1 shall provide
a stormwater pollution prevention plan (SWPPP, see margin note below),
describing methods for source reduction and methods for pretreatment.

activities do not occur, such as at office buildings and their
associated parking facilities or in drainage areas at the facility
where a certification of no exposure will always be possible

[see 40CFR122.26(g)].
Petroleum storage facilities.
Petroleum dispensing facilities.

Vehicle fueling facilities.

Vehicle service, maintenance and equipment cleaning facilities.

Fleet storage areas.

Public works storage areas.

Road salt storage and loading facilities.
Commercial nurseries.

Non-residential facilities having uncoated metal
roofs with a slope flatter than 20 percent.

Facilities with outdoor storage, loading, or
unloading of hazardous substances, regardless of
the primary use of the facility.

i. Facilities subject to chemical inventory under

Section 312 of the Superfund Amendments and
Reauthorization Act of 1986 (SARA).

Commercial parking areas with over 1,000 trips
per day.

3. Infiltration of stormwater from high-load areas, except commer-

cial parking areas, is prohibited. Infiltration, with appropriate

pre-treatment (e.g., oil/water separation) and subject to the con-

ditions of the

SWPPP, is allowed in commercial parking areas

and others areas of a site that do not involve potential “high-

load” uses or activities (e.g., where a certification of “no expo-
sure” under the MSGP will always be possible).

4. For high-load areas, except commercial parking areas, filtering and infiltra-
tion practices, including but not limited to, sand filters, detention basins,

www.des.nh.gov/organization/divisions/water/wmb/repp

Information on the Multi-Sector General
Permit for commercial and industrial sites
is available at http://cfpub.epa.gov/
npdes/stormwater/swppp-msgp.cfm.

The uses listed under 1.b.ii - 1.b.xiii are
generally not subject to the MSGP,
unless associated with another use or
specific activity that is covered under the
MSGP. A municipality may decide not to
regulate one or more of these types of
uses, or to cover additional types of uses
that may represent a threat to water
quality in their community (e.g., auto
recyclers/salvage yards; marina service

areas).

Example Stormwater Pollution
Prevention Plans (SWPPP) are available at
http://cfpub.epa.gov/npdes/stormwater/
swppp-msgp. cfm.

CHAPTER 2.17: STORMWATER MANAGEMENT
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wet ponds, gravel wetlands, constructed wetlands, swales or ditches, may be
used only if sealed or lined.

H. Parking

1.

Snow may not be plowed to, dumped in, or otherwise stored within 15 feet
of a wetland or waterbody, except for snow that naturally falls into this area.
Snow storage areas shall be shown on the site plan to comply with these
requirements.

. At the discretion of the planning board, parking spaces may be allowed, or

required, to be constructed of a pervious surface (i.e. grass, pervious asphalt,
pervious pavers).

. Infrequently used emergency access points or routes shall be constructed

with pervious surfaces (i.e. grass, pervious asphalt, pervious pavers).

I. Redevelopment or Reuse

1.

Redevelopment or reuse of previously developed sites must meet the
stormwater management standards set forth herein to the maximum extent
possible as determined by the planning board. To make this determination
the planning board shall consider the benefits of redevelopment as com-
pared to development of raw land with respect to stormwater.

. Redevelopment or reuse activities shall not infiltrate stormwater through

materials or soils containing regulated or hazardous substances.

. Redevelopment or reuse of a site shall not involve uses or activities consid-

ered “high-load areas” unless the requirements under Section G. are met.

J. Easements

1.

Where a site is traversed by or requires construction of a watercourse or
drainageway, an easement of adequate width may be required for such purpose.

. There shall be at least a ten foot wide maintenance easement path on each

side of any stormwater management system element. For systems using
underground pipes, the maintenance easement may need to be wider,
depending on the depth of the pipe.

K. Performance Bond

1.

To ensure that proposed stormwater management controls are installed as
approved, a performance bond shall be provided as a condition of approval
in an amount determined by the planning board.

. "To ensure that stormwater management controls function properly, a per-

formance bond shall be required, as a condition of approval, which may be
held after final certificate of occupancy is issued.

L. Operation and Maintenance Plan

1.

All stormwater management systems shall have an operations and mainte-
nance (O&M) plan to ensure that systems function as designed. This plan
shall be reviewed and approved as part of the review of the proposed per-
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manent (post-construction) stormwater management system and incorpo-
rated in the Permanent Stormwater Management Plan, if applicable.
Execution of the O&M plan shall be considered a condition of approval of a
subdivision or site plan. If the stormwater management system is not dedi-
cated to the city/town pursuant to a perpetual offer of dedication, the plan-
ning board may require an applicant to establish a homeowners association
or similar entity to maintain the stormwater management system. For uses
and activities under Section G, the O&M plan shall include implementation
of the Stormwater Pollution Prevention Plan (SWPPP).

2. The stormwater management system owner is generally considered to be
the landowner of the property, unless other legally binding agreements are

established.

3. The O&M plan shall, at a minimum, identify the following:

a. Stormwater management system owner(s), (For subdivisions, the
owner listed on the O&M plan shall be the owner of record, and
responsibilities of the O&M plan shall be conveyed to the party
ultimately responsible for the road maintenance, i.e. the Town
should the road be accepted by the Town, or a homeowners
association or other entity as determined/required under
Section VI.L.1 above.)

b. The party or parties responsible for operation and maintenance
and, if applicable, implementation of the Stormwater Pollution
Prevention Plan (SWPPP).

A schedule for inspection and maintenance.
d. A checklist to be used during each inspection.

e. The description of routine and non-routine maintenance tasks to
be undertaken.

f. A plan showing the location of all stormwater management facili-
ties covered by the O&M plan.

g. A certification signed by the owner(s) attesting to their commit-
ment to comply with the O&M plan.

4. Recording:

a. The owner shall provide covenants for filing with the registry of
deeds in a form satisfactory to the planning board, which provide
that the obligations of the maintenance plan run with the land.

b. The owner shall file with the registry of deeds such legal instru-
ments as are necessary to allow the city/town or its designee to
inspect or maintain the stormwater management systems for com-
pliance with the O&M plan.

5. Modifications:

a.  The owner shall keep the O&M plan current, including making
modifications to the O&M plan as necessary to ensure that BMPs
continue to operate as designed and approved.
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b. Proposed modifications of O&M plans including, but not limited
to, changes in inspection frequency, maintenance schedule, or
maintenance activity along with appropriate documentation, shall
be submitted to the planning board for review and approval within
thirty days of change.

c.  The owner must notify the planning board within 30 days of a
change in owner or party responsible for implementing the plan.

d. The planning board may, in its discretion, require increased or
approve decreased frequency of inspection or maintenance or a
change in maintenance activity. For a reduced frequency of inspec-
tion or maintenance, the owner shall demonstrate that such
changes will not compromise the long-term function of the
stormwater management system.

e. The planning board shall notify the owner of acceptance of the mod-
ified plan or request additional information within 60 days of receipt
of proposed modifications. No notification from the planning board
at the end of 60 days shall constitute acceptance of the plan modifi-
cation. The currently approved plan shall remain in effect until not-
fication of approval has been issued, or the 60 day period has lapsed.

M. Record Keeping

1. Parties responsible for the operation and maintenance of a stormwater
management system shall keep records of the installation, maintenance and
repairs to the system, and shall retain records for at least five years.

2. Parties responsible for the operation and maintenance of a stormwater
management system shall provide records of all maintenance and repairs to
the [ i.e. Code Enforcement Officer, Board of Selectmen], during inspec-
tions and/or upon request.

N. Enforcement

VII.

When the responsible party fails to implement the O&M plan, including,
where applicable, the SWPPP, as determined by the Code Enforcement
Officer or Board of Selectmen, the municipality is authorized to assume
responsibility for their implementation and to secure reimbursement for asso-
ciated expenses from the responsible party, including, if necessary, placing a
lien on the subject property.

AUTHORIZATION TO ISSUE A SPECIAL USE PERMIT

Authority is hereby granted to the planning board, as allowed under RSA
674:21 11, to issue a special use permit to allow variations from the require-
ments and restrictions set forth in this section upon the request of the appli-
cant provided the development design and proposed stormwater management
approach satisfy the following conditions:

1. Such modifications are consistent with the general purpose and standards of
this section and shall not be detrimental to public health, safety or welfare;
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2. The modified design plan and stormwater management

approach shall meet the performance standards under sections
VI.D-VLF of this ordinance; and

3. The modified design plan and stormwater management
approach shall satisfy all state and/or federal permit require-
ments, as applicable.

VIIl. ENGINEERING REVIEW

A. The applicant shall submit a fee, as determined by the planning
board, with their application for subdivision or site plan review to
cover the cost of outside engineering review of their proposed per-
manent post-construction stormwater management system(s), and
the separate Permanent Post-Construction Stormwater
Management Plan (SMP) and Stormwater Pollution Prevention
Plan (SWPPP), if applicable.

B. Additional copies of all plans, engineering studies, and additional information
as requested by the planning board describing the proposed permanent post-
construction stormwater management system shall be provided as necessary to

allow for a thorough outside engineering review.

REFERENCES

GENERAL STORMWATER AND ORDINANCE INFORMATION

City of Nashua, NH

Municipalities have the option of grant-
ing the planning board the authority to
issue a special use permit (also known as
a conditional use permit) as a means of
giving the planning board and applicants
greater flexibility to meet the require-
ments of this section. The advantage of
allowing a special use permit option is
that the planning board can work with an
applicant to modify a plan when it is in
the best interest of the community, while
still ensuring compliance with the intent
of the ordinance, without forcing the

applicant to pursue a zoning variance.

The city of Nashua Land Use Code stormwater management and landscaping
requirements were referenced in the development of this chapter. The code also con-
tains language for recordkeeping requirements for O&M plans approved as part of a
subdivision or site plan. In addition, the city’s “Alternative Stormwater Management
Methods Part 1 — Planning and Guidance” (March 2003) and “Alternative
Stormwater Management Methods Part 2 — Designs and Specifications” (March
2003), prepared by Comprehensive Environmental Inc., are model resources for
communities when reviewing proposed alternative stormwater management tech-
niques. The city’s Land Use Code is available on the city’s website,
www.ci.nashua.nh.us. The “Alternative Stormwater Management” resources are
available on OEP’s Resource Library under Low Impact Development, at
http://nh.gov/oep/resourcelibrary/referencelibrary/l/ lowimpactdevelop-
ment/index.htm.

Comprehensive Environmental Inc. (CEl)

CEI has prepared numerous publications designed to assist communities with devel-
oping stormwater management regulations. “Design Guidelines and Criteria for
Stormwater Management” (November 2003) and “Appendix A: Stormwater
Technical Design Criteria: To Achieve Phase II Stormwater Compliance and
Promote Low Impact Development” both referenced in the development of this
chapter. For more information refer to the CEI website at http://ceiengineers.com.
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Jefferson County, Washington

Jefferson County stormwater management requirements for all types (scale) and
phases of development provide a step-by-step process to help owners/developers
understand the requirements. Several checklists and flowcharts could be adapted for
use by New Hampshire municipalities. For more information, refer to the Jefferson
County Department of Community Development website at www.co.jefferson.
wa.us/commdevelopment.

Low Impact Development Center Inc.

The Low Impact Development Center Inc. develops and provides information to
individuals and organizations dedicated to protecting the environment and water
resources through proper site design techniques that replicate pre-existing hydro-
logic site conditions. For more information refer to the Low Impact Development
Center Inc. website at www.lowimpactdevelopment.org.

National Low Impact Development Clearinghouse

The Clearinghouse is a website developed through a Cooperative Assistance
Agreement under the US EPA Office of Water 104b(3) Program in order to provide a
web-based clearinghouse that allows researchers, practitioners, and program managers
to collaborate and efficiently disseminate and share information with local govern-
ments, states, builders, developers, stakeholders, and environmental groups. The
administrative and technical information available through this clearinghouse will be
useful to permit writers, local government officials, watershed managers, and stake-
holders. Refer to the Clearinghouse website at www.lid-stormwa-
ter.net/clearinghouse/home.htm.

The Practice of Low Impact Development (LID)

“The Practice of Low Impact Development,” (July 2003) prepared by NAHB
Research Center Inc. for the U.S. Dept. of Housing and Urban Development,
Office of Policy Development and Research, provides an overview of LID including
a discussion and examples of LID. For a copy of this publication, refer to the publi-
cations page of the Housing and Urban Development website at
http://www.huduser.org/ publications/destech/lowImpactDevl.html.

Town of Thornton, New Hampshire

The town of Thornton’s Subdivision and Site Plan Regulations include stormwater
management provisions referenced in the preparation of this chapter. Contact the
town for a copy of the most current regulations.

Towns of Duxbury, Marshfield, and Plymouth, Massachusetts

The “Model Stormwater Management Bylaw” (December 31, 2004) prepared by
Horsely Witten Group for the towns of Duxbury, Marshfield, and Plymouth,
includes model bylaws, regulations, pollutant load calculations, and credits and
incentives to support the implementation of municipal stormwater management
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controls. For more information, refer to the Horsely & Witten website at

www.horsleywitten.com.

U.S. EPA Stormwater Management

U.S. EPA provides extensive information and resources for protecting water
resources, including best management practices fact sheets for construction and
post-construction stormwater management. For more information on techniques for
the protection water and other resources refer to the US EPA website at

WWW.epa.gov.

New Hampshire Stormwater Manuals

New Hampshire Department of Environmental Services. May 2002. Innovative
Stormwater Treatment Technologies Best Management Practices Manual.

www.des.nh.gov.

New Hampshire Department of Environmental Services. 2008. New Hampshire
Stormwater Management Manual: Volume 1 Antidegradation and Stormwater.

New Hampshire Department of Environmental Services. 2008. New Hampshire
Stormwater Management Manual: Volume 2 Post Construction Best Management
Practices: Selection and Design.

New Hampshire Department of Environmental Services. 2008. New Hampshire
Stormwater Management Manual: Volume 3 Construction Phase Erosion and Sediment
Controls.

New Hampshire Fish and Game Department. September 2008. New Hamzpshire
Stream Crossing Guidelines.
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Steep Slope
and Ridgeline Protection

RELATED TOOLS:

BACKGROUND AND PURPOSE  Habitat Protection

e Erosion and Sedimentation Control

There are a number of issues associated with development on . .
During Construction

steep slopes, hillsides, and ridgelines. Foremost among them are
health, safety, and environmental considerations that arise when

planning development in steep areas. Another factor is the aes-

thetic quality of hillsides and ridgelines that can be lost when they are developed.
New Hampshire residents and visitors place great value on the state’s natural
resources. Protecting hillsides and steep slopes from development helps to preserve
those unique environmental qualities that people value. Furthermore, development
on steep slopes can have an adverse effect on water quality as a result of increased
erosion and sedimentation.

"This chapter provides information on regulating both steep slopes and ridgelines.
While the two subjects are closely related, the regulations for each usually have dif-
ferent emphasis. Steep slope regulations are frequently based on environmental con-
siderations such as erosion and sedimentation controls, while ridgeline regulations
have more emphasis on view protection. The model ordinance in this chapter con-
tains a section that deals with steep slopes and one that deals with ridgelines.

APPROPRIATE CIRCUMSTANCES
AND CONTEXT FOR USE

Since the beginning of steep slope regulation in the 1950s, there have been a variety
of ways to approach the subject. In 1975, the authors of a report called Performance
Standards for Sensitive Lands reviewed a total of 35 hillside and grading regulations,
and found that the regulations could be classified in the following three categories

(Thurow 1975):

1. Slope/Density Provisions. These reduce allowable densities on hillsides: the
steeper the slope, the less the allowed density.

2. Soil Overlays. These provisions key development regulations to soil type, based
on maps by the Natural Resource Conservation Service.

3. The Guiding Principles Approach. This approach creates hillside overlay dis-
tricts to cover all hillside lands in a jurisdiction. A set of guiding principles is
applied to all proposed development in these areas. These regulations are usually
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flexible, allowing for tailoring of development to the characteristics of each site
and encouraging innovative approaches to attain the desired end.

These approaches have all become popular because they reduce the negative impacts
of hillside development. These impacts include excessive cuts and fills, unattractive
slope scars, and erosion and drainage problems. A logical method for addressing
these problems is to reduce the intensity of development as the grade of the slope
increases. The implication of linking density limitations with steep slopes is that
steeply sloped hillsides are inherently unsuited for development for reasons of public
safety, erosion, aesthetics, or general environmental protection. Because this type of
regulation does allow for some hillside development, property owners can retain
some use of their land. Pairing slope/density regulations with grading regulations
helps to ensure that those sites are developed as safely as possible.

In most cases, large-scale commercial development is discouraged in areas with
steep slopes because of the difficulties associated with trying to provide level build-
ing and parking areas as well as safe access to the site. Drainage and stormwater
runoff can also cause problems.

When developing regulations to govern development on steep slopes, hillsides, and
ridgelines, it is important to collect as much data as possible to form the basis of the
ordinance. In a 1996 publication, Robert Olshansky, an expert on hillside develop-
ment outlined ten topics that should be considered prior to implementing a regula-
tion. These ten topics, which are outlined below, can be used as a framework to
build a solid justification for regulating steep slopes, hillsides, and ridgelines.

TOPOGRAPHY

Before the location and extent of steep slopes in a community can be determined, it
is essential that the definition of a steep slope be determined. Many communities
define steep slopes as having a grade of 15 percent or greater, meaning that the ele-
vation increases by 15 feet over a horizontal distance of 100 feet.

SLOPE STABILITY

When considering slope stability, it is important to consider not only how stable the
slope is prior to development, but also what effect the grading necessary for devel-
opment would have on slope stability. On steep slopes, any change in the equilib-
rium, whether it is caused by natural phenomena such as heavy rains or earthquakes
or human activities, can cause erosion or landslides. Development on very steep
slopes disturbs far more than the building footprint: on a 30 percent slope, 250 feet
would have to be graded in order to create a 100-foot wide pad for construction,
assuming a maximum 2:1 (50 percent) steepness of cut and fill as specified in the

Uniform Building Code.

DRAINAGE AND EROSION

Collecting data on drainage and erosion entails identifying major watersheds and
drainage courses as well as areas that are prone to flooding. In addition, key facilities
and structures downstream of hillside drainageways should be identified. Knowing
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where the water is likely to drain and what impacts changing existing patterns will
have on the entire drainage system can help to prevent damage to buildings and loss
of life in the event of a landslide. In addition, changing drainage patterns and
increased sedimentation due to erosion can compromise water quality. All highly
erodible soils should be identified.

INFRASTRUCTURE

Extending infrastructure to hilltop communities can be very difficult to engineer
and construct, especially for water and sewer systems. Individual septic systems are
especially difficult to construct and maintain on steep slopes, both because of the
slopes and because the soils tend to be shallow and poorly drained. This makes sep-
tic systems on steep slopes prone to higher failure rates, which puts ground and sur-
face water supplies at risk. In New Hampshire, no septic system may be placed on a
slope greater than 33 percent; however, individual municipalities may implement
stricter regulations, or develop inspection/maintenance programs. Roads, power
lines, and telephone wires are also difficult and expensive to extend up steep slopes,
and to maintain after construction.

ACCESS

Providing access roads and driveways to development on steep slopes can be espe-
cially challenging. The New Hampshire Department of Transportation recommends
that driveways for commercial activities not exceed an 8 percent grade, and that
driveways to residences not exceed 15 percent. Towns may set a lower threshold if
they choose. In order to be safe, roads and driveways on steep areas tend to be
longer and have more curves and switchbacks than roads and driveways on flatter
terrain. This means that there are more impacts on the hillside, such as increased
erosion and runoff, a higher potential for accidents, and difficulty for emergency
vehicles to access the development.

AESTHETICS

In many of the steep slope ordinances reviewed during the preparation of this chap-
ter, preserving a view was cited as one of the purposes for enacting the ordinance.
Although this chapter treats steep slope and ridgeline/viewshed regulation sepa-
rately, there is a good deal of overlap. When citing aesthetic reasons for implement-
ing an ordinance, it is important to carefully document the rationale. This includes
evaluating the extent and quality of views to the hills. In addition, it is important to
identify any peaks or hillsides of special symbolic value to the community, to survey
community values regarding appearance of hillsides and ridgelines, and to prepare
maps of significant aesthetic resources. Taking photographs of the most important
resources is another valuable tool that can be used, especially to convince the com-
munity that the ordinance is needed

One method for cataloging visual resources is to use the Visual Resource
Management strategy developed by the United States Bureau of Land Management
(BLM) for use on public lands (BLM Manual H-8410-1). This system analyzes the

quality of the view, the sensitivity of the resource, and the impacts that development
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would have at different distances. This comprehensive approach allows resources to
be ranked in the context of their surroundings. Individual communities may not
want or need to go into the amount of detail described in the BLM manual.
However, the process outlined in the manual does provide a good framework that
communities can use to build their own natural resource inventories.

NATURAL QUALITIES

Documenting natural qualities or resources includes identifying and mapping vege-
tation communities and wildlife habitats, and identifying threats to these resources.
Special attention should be paid to rare and endangered plant and animal species.
Because of the difficulties associated with steep slope development, hillsides tend to
be developed after development has occurred on flatter areas. Wildlife species often
take refuge on undeveloped hillsides, even if it is not their native habitat, because
their preferred habitats have been developed.

FIRE HAZARD

Fire can break out in many parts of New Hampshire, especially in the White
Mountain National Forest. Since it is more difficult to control fires on hillsides than
on flat areas, it is important to evaluate the frequency and causes of hillside wild-
fires, identify fuel reduction methods, and identify architectural and landscaping fac-
tors in fire safety. Attention must be paid to response times and access requirements
for fire departments, as well as the evaluation of the tradeoffs between natural habi-
tat preservation and fire hazards.

RECREATIONAL VALUES

Hills and mountains provide many popular and important recreational opportuni-
ties, including hiking, hunting, climbing, wildlife observation, and skiing. When
developing ordinances, consideration of areawide needs and opportunities for wild-
land recreation as well as identification of possible trail and viewpoint locations are
important factors. Locating possible access points to existing and potential recre-
ational opportunities is also important.

OPEN SPACE

Providing open spaces can be a key component of hillside/steep slope regulations.
Possible mechanisms for open space management include creating greenways,
wildlife habitat preservation areas, and conservation areas.

LEGAL BASIS AND CONSIDERATIONS
FOR NEW HAMPSHIRE

In New Hampshire, regulating development on steep slopes is authorized under RSA
674:16, the zoning Grant of Power, RSA 674:21, Innovative Land Use Controls, and
674:21, 1 (j), Environmental Characteristics Zoning. Although steep slopes and ridge-
lines are not specifically named in the RSA, they are generally considered to be envi-
ronmental characteristics and are frequently found as overlay districts similar to
wetland protection. According to the New Hampshire Office of Energy and Planning,
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there were 27 municipalities in the state that had steep slopes regulations as of January
2007. In addition to regulating steep slopes and ridgelines through zoning, some com-
munities include site-specific standards in their subdivision and site plan regulations.

Master Plan

Communities interested in regulating development on steep slopes, hillsides, and
ridgelines should address the subject in the natural resource or land use chapters of
their master plans. In developing the plan, it will be helpful to study maps of various
slope categories. Using the ten-point framework outlined in Section II, a strong case
can be built for protecting steep slopes. If viewshed protection is a high priority,
then communities should survey their resources using either the Visual Resource
Management strategy developed by the United States Bureau of Land Management,
or a similar tool.

EXAMPLES AND OUTCOMES

In the United States, the earliest known example of steep slope regulations was in
Los Angeles, California in the early 1950s, when grading regulations were first
implemented. These regulations were designed to protect lives and property from
unengineered development of hillsides (Olshansky 1995). This type of ordinance has
been very successful at addressing engineering problems on hillside developments.

In December 2005, the Lakes Region Planning Commission published Regulating
Development on Steep Slopes, Hillsides, and Ridgelines, a comprehensive look at the his-
tory and rationale behind steep slope regulation, along with several case studies
from the state of New Hampshire as well as a few examples from other states.
Excerpts from some of the case studies are included below.

LYME, NEW HAMPSHIRE

The Lyme zoning ordinance has both a Steep Slopes Conservation District and a
Ridgeline and Hillside Conservation District. The Steep Slopes Conservation
District is defined as all areas where there is an elevation change of 20 feet or
greater and the average slope is 20 percent or greater. The Ridgeline and Hillside
Conservation is defined as those ridgeline and hillside areas which are visible from
public waters or public roads located within the town at a distance on the USGS
topographic map of a half-mile or more (measured in a straight line distance from
the proposed area of development).

According to the town planner, the Steep Slopes Conservation District works
smoothly for the most part. There are occasional difficulties associated with deter-
mining where the district should be applied, which are solved with a site visit. The
town has faced some challenges in defining exactly what land falls in the Ridgeline
and Hillside Conservation District. The town is working on a map that will show
where the district falls.

SANBORNTON, NEW HAMPSHIRE

The minimum lot size in the steep slopes conservation district is six acres. However,
the planning board can waive that requirement if at least 50 percent of the lot has a
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slope of less than 15 percent and there is at least one contiguous area of 40,000
square feet that has a slope of 15 percent or less. According to the town planner, this
regulation has been in place for several years, and people who plan to subdivide land
in the steep slope conservation district are accustomed to the regulations and there-
fore bring the proposed subdivision plans with lots drawn in accordance with the
ordinance.

NORTH CAROLINA MOUNTAIN RIDGE PROTECTION ACT

Steep slope and hillside regulations are mostly found at the local level as part of
either the zoning ordinance or subdivision regulations. One exception to this trend
is the North Carolina Mountain Ridge Protection Act of 1983 (NC G.S. 113A-205-
214). This state law restricts development on mountain ridges that have elevations
of 3,000 feet and higher. As the basis f